United States Court of Appeals 
for the Second Circuit 



APPENDIX 



CL cO R1 


74-1553 

Hnitfd Sintra (Uuurt uf Appal” 

For the Second Circuit. 


Iii'lcx No. (>7 Civ. 1U17 (R.JW). 

IL1GAX INTEGRATED STEEL MILLS, Lnc., CON¬ 
TINENTAL INSURANCE COM I*AXV, STANDARD 
MARINE INSURANCE COMPANY Lm, KOVAL 
IXSI HANOI*: COMPANY, Lm, FIREMAN'S FUND 
INSURANCE COMPANY, COMMEKCIAL UNION 
INSURANCE COMPANY OF NEW YORK, EM¬ 
PLOYERS COMMERCIAL UNION INSURANCE 
COMPANY and AETNA INSURANCE COMPANY, 

Plaintiffs-Appellants, 

ayainst 


SS JOHN WEYERHAEUSER, her engines, boilers, etc 
WEYERHAEUSER COMPANY, and NEW YORK 
NAVIGATION COMPANY, Inc., 

Defendants-Apj>ellee.s-Appellants. 

On Ai*im;ai. From thk Unitkd Statks District Court for 
tmk Southkrn District of Nkw York. 



JOINT APPENDIX. 

Volu me II—I Vim 17 la to 9.‘U»a. 

Donovan, Donovan, MaLOOF A WALSH 

Attorneys for Plaintiffs-.Appellants 
101 William Street 

New York, N. Y. 10038 
SvmmK its, Fish A: Warnkr 

Attorneys for Defendant-Appellee-Ap¬ 
pellant, Weyerhaeuser Company 
34. r > Park Avenue 

New York, N. Y. 10022 


Haioht, (Jariinkr, Poor & IIavkns 

Attorneys for Defendant-Appellee-Ap¬ 
pellant, A cm; York S 7 am y at ion 
Company, I nr. 

One State Street Plaza 
New York, N. Y. 10004 










PAGINATION AS IN OMKilNAL COPY 






INDEX TO APPENDIX. 


Page 

la 


J 


Docket Entries . 

Complaint . 

Schedule A . 

Answer of Defendant, Weyerhaeuser Company 
Answer and Cross-Claim of Defendant, New York 

Navigation Company, Inc. . 

Answer to Cross-Claim of Defendant, Weyerhaeuser 
Company . 

Stipulation That Hon. Robert Ward May Decide the 
Merits Upon the Record Made Before Judge 


8a 

12a 

13a 

18a 

24a 


McLean . 

• 

• • 

• • 

26a 

Opinion . 

• 

• • 

• • 

28a 

Amended Judgment .... 

• 

• • 

• • 

63a 

Plaintiffs' Notice of Appeal . 

• 

• • 

• • 

66a 

Transcript . 

• 

• • 

• • 

69a 

Motions . 

• 

. 660a, 

717a, 

747a 

Summation by Mr. Maloof . 

• 

• • 

• • 

818a 

Summation by Mr. Warner . 

• 

• • 

• • 

873a 

Summation by Mr. DeOrchis 

• 

• • 

• • 

901a 










4 


ii. 

TESTIMONY. 

WITNESSES FOR PLAINTIFFS 


Berke, Herman: 

Direct by Mr. Maloof 
Cross by Mr. Warner . 
Cross by Mr. DeOrchis 
Re-direct by Mr. Maloof . 
Re-cross by Mr. DeOrchis 

Best, J. A.: 

Direct by Mr. Maloof 
Cross by Mr. DeOrchis 
Re-direct by Mr. Maloof . 

Davies, William G., Jr.: 
Direct by Mr. Maloof 
Cross by Mr. Warner . 
Cross by Mr. DeOrchis 
Re-direct by Mr. Maloof . 

deBouthillier, Alain: 

Direct by Mr. Maloof 
Cross by Mr. Warner . 
Cross by Mr. DeOrchis 
Re-direct by Mr. Maloof . 


Page 

P-age 

34 7a 
396a 
4 33a 
447a 
463a 


97a 

152a 

171a 


. 177a 
. 206a 
. 210a 
. 216a 


. 520a 
. 557a 
. 587a 


. 638a 





» 


iii. 


Dumble, Harold Irvin: 

E. B. T. 

Grevers, August H.: 

Direct by Mr. Maloof 

Pereyra, Cesar R.: 

Direct by Mr. Maloof 
Cross by Mr. Warner . 
Cross by Mr. DeOrchis 
Re-direct by Mr. Maloof . 


Page 


. 218a 


. 477a 


. 71a 

. 88a 

. 89a 

. 92a 


WITNESSES FOR DEFENDANT NEW 


York Navigation: 


Grevers, August: 

Direct by Mr. DeOrchis . 
Cross by Mr. Maloof . 
Re-direct by Mr. DeOrchis 
Re-cross by Mr. Maloof . 

Record, Byron Lee: 

Direct by Mr. DeOrchis . 
Cross by Mr. Maloof . 
Cross by Mr. Warner . 


. 742a 
. 744a 
. 745a 
. 74 7a 


. 666a 
. 684a 


. 696a 







mkpL 


471 a 


4C2 


T5 




e I 


S 

io 
n 
12 
13 

“I 

15 !; 


16 


17 t: 

18 
19 
2D 
21 
22 

23 

24 

25 


MR. MALOOF: Your Honor, I had subpoenaed Nov/ 

York Navigation Company with documents, but I hid not 
Intended to put them on at this stage of the case. But 
Mr. DeOrchis hau asked me if I would for their con¬ 
venience, and I will do that for their convenience. It 
might be a shorn witness to finish off the rest of the 
day. 

THE COURTi First let us dispose of the exhibits 
to the depositions which you wanted a chance to look at 
during the lunch hour. 

i 

MR. MALOOF: Judge, I did not have a chance to 

** 

look through'all of them because I noticed that there is an 
awful lot of hearsay testimony and papers in there. They 
are two big files. I object to them as they are. But if 
I can look at them overnight, I can agree to most of the 
papers, I am sure, and no objection to specific papem. 

THE COURT I All right. 

MR. MALOOF: Thank you, sir. 

THE COURT: Very well. We will defer that until 

tomorrow. 

i 

i 

MR. MALOOF: May I take care of one more open 
item that is still open -- I would rather not wait till 
the end of my case for this. 

I think there is an open motion by Mr. DeOrchis 
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to substitute the underwriters for Iligan Integrated Steel 
Mills. I ark the Court to deny that motion and to grant 
a cross motion to add the underwriters as plaintiffs in 
the action. 

I would like to keep Iligan Integrated steel 
Mills in the case. Me have sued for $3,000,000. If the 
damages as proved cane to sore than the insurance payment, 
Iligan Integrated steel Mills would be the recipient of that 
amount. They must be in the casa to receive it. Me don't 
know what the exact Mount of damages will be yet. 

Is that acceptable? 

THE COURT: You were going to look up to see 
whether or not the insurance company paid pursuant to that 
policy. 

MR. MALOOP: There is no documentation, I am 

told. They just paid the claim. I do not have copies 
of the checks yet, but I have the names of the underwriters 
involved, and they paid about $2,200,000. There are seven 
companies. 

i 

MR. DE ORCHIS: I just have a natural aversion 

* 1 

. 

to this gasae that we play in Admiralty when an underwriter —! 

« 

I 

now there is no doubt in ay mind that Mr. Maloof was retained 

by the underwriters. He brought it in the name of Iligan. , 

» 

f 

Iligan has been paid off. The underwriter is the only 

t 
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real party in interest, and we should not have Iligan here. 

he plaintiff is or is not the underwriter. if the under¬ 
writer has been subrogated to the rights of the plaintiff, 
then the underwriter's name rightfully belongs in the name 
of the plaintiff and not Iligan — and that is ray point. 

MR. MALOOF: This action was brought while the 

cargo was still in the hold of the ship before Iligan 
was paid by anybody. 

Wh.n th. action waa brought, why, thay warn the 
only party in inter.at. *ul. 25(c) aaya when there ia a 
tranafer of intereat during the voyage, it leave, this 
question to the discretion of the Court. 

! 

Your Honor, it is quite obvious if we prove 
damage, over $2,200,000 th. underwriter, won't have an 
intereat in the .mount ov.r that amount. ni,„ integrated 

steel has it. 1 

i 

Mr. DaOrchis is trying to take technical advantage • 
of that and keep the money for his own client. 

What is the difference in having two sets of 
plaintiffs? we are not going to bill him twice if we win 

the case - guaranteed. You can only execute once on a 
judgment. 

I 

THE COURT: Who is the insurance company? ! 

MR. MALOOF: As follows, your Honor: 
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Continental Insurance Company. 

Standard Marina Inauranca Company, Ltd. 

Royal Znauranoa Company, Ltd. 

Firaman'a Fond Inauranca Company, 
rnmaarrlal Union Inauranca Company of Now York, 

and 

Employara rowmarnlal Union Inauranca Company. 

i 

Thara waa a change in tha nama of that company, 

> 

your Honor — 

And Aatna Inauranca Company, 
rtioae ara tha total undarvritara, your Honor. 

THE COURT: la it not trua that thay have the 
right to aua in tha nama of tha insured? 

i 

MR. MALOOF: Under c o mmon law, I think they do — 
especially whan tha inaurad is tha only one in interest at 
tha time whan tha lawsuit is begun. 

THE COURT: Do you want to have all those in¬ 
surance companies named as plaintiffs ? Is that going to 
help you any? 

MR. MALOOF: I have no objection to them as 

co-plaintiffs. 

MR. DE ORCHIS: Tha case will be known as "et al" 
aftir the first name, but the insurance companies should be 
in there because they have paid the money and they are 
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noi.nq to colltotit if there is going tc bo o rocovopy - - 
not Iligan. 

“ • If you wont to just add them, 7. would h&vn m 
objection at this stage to just adding them, and then i~ it 
ever turns out that Iligan will ever get a nickel out: of 
this case, we will keep them as plaintiff, but ctherwis') 

I will renew my motion. 

MR. MALOOP: Pair enough, your Honor. Iligan 
will not be entitled — they won't be paid twice. 

THE COURT: Suppose the plaintiff recovers & 
judgment here of $2,000,000, to pick out a figure, what do 
I have to do apportion that among all these insurance 
companies? 

MR. MALOOF: I will do that for you, you;': uonoi. 

% 

They pay by proportion and they will cover by proportion - 
I can get you the figures on that. 

MR. DE ORCHIS: That la true. There v*on‘t oe 
any trouble about that. The subrogation will show exactly 
what the percentage of interest is. 

7* MALOOP: In a case of this size, they had 

9 

a percentage of the loss. 

THE COURT: They would be entitled to recover up 
to $2,200,000, in proportion to their contribution? 

MR. MALOOP: Yes. 
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MR. DE ORCHIS: Yes. In other words, the u.-ider- 
writers have already agreed how they are going to divide 
any recovery, and there won't be any problem about that. 

We do this all the time. Your Honor will not 

i 

have to decide it. If the plaintiff recovers, then the 
underwriters will divide it among themslovee. You will 
have nothing to do with that. 

THE COURf: Then we will leave it, as I understand 
it, that we have already struck out Iligan International 
Corporation — 

MR. MALOOF: Yes, sir. 

THE COURT: — as a plaintiff, and we will new 
add all these insurance companies? 

MR. MALOOF: Yes, sir. 

THE COURT: It doesn't seem to me to make the 
slightest difference, but if i*. makes everybody feel butter 
v>» will do it in that fashion — add them as plaintiffs. 

All right, now who is the next witness? 

MR. MALOOF: New York Navigation Company. 

MR. DE ORCHIS: Mr. Gravers. 

Your Honor, Mr. Gravers is here pursuant 1:o subpoen« 
given by the plaintiffs. 

MR. MALOOF: Did you bring the file with you? 

MR. G RE VERS: Yes. 
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AUGUST H, GREVERS, celled eu a wicnCEH 

on bohalf of the plaintiffs, being first duJy 

sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. MALOOF: 

0 Mr. Grevera, are you here pursuant to a suhpoenr? 
A Yea, I am. 


tion? 


pany. 


this case? 


And did that subpoena ask you to brine? docurrnnta- 


Yea, it did. 

Did you bring it, sir? 

Mr. DeOrchis has all of our documentation, 
will you tell the Court whac your position is? 

I am vice-president of New York Navigation cem- 


And are you familiar with the subject matter of 


A Yes, I am. 

Q You know that it concerns a shipment of cargo 
belonging to Iligan Integrated Steel Mills? 

A Yes, sir. 

Q And that it went on board the John Weyerhaeuser 

on December 16, 1966, at Baltimore. 

A Correct. 
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0 And win your company involved in that? | 

A Yes. 

f 

Q Will you toll us in what way you became involved? 

* 

A Well, our company entered into a contract wil-Ji 

f 

Iligin Steel Mills to transport certain materials t*: ton 
Philippine Islands, and subsequently we entered Late a 
contract with the Weyerhaeuser Company for the shorter 
of certain of their vessels, of which the John Weyer¬ 
haeuser was the first. 

Q I show you Plaintiffs' Exhibit 4 and ask yoi 
whether this is the agreement that you entered intr, with 
Iligin Integrate! Steel Millr* (handing)? 

A (After examining) Yes, sir. 

Q Who sLgned that for your company, sir? 

A Ralph Beroovioi. 

Q Who is hs? 

A He it the president of our company. 

0 Is ho ctill prosicont? 

A Yes, ib is. 

0 were fou involved in the preparation of Ua con¬ 
tract at all? 

A No, I was not. 

Q Ware /ou involved in the execution of ttr- con¬ 
tract? 

S..., 'iBS-V »!STRi‘ OOiJP.T W- dJHlT.v 
u'KVfcbSU''':; COURT !*•:* 'P 
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A Yes, i was. 

o By "execution" I »ean the fm, lllBBnt Qf it? 

A Yea, sir. 

0 In what way, sir? 

* »Y we. responsible for the phy . leal 

chartering of the the accumulation „f the cargo 

the loading on board the .hip, end ^ dl . pateh of ^ 

vessel and the voyage to the Philippine I.lsnd. 

o At this tin. lB 1Mt dld Nav York Nsvig>tlon 


(loepeny own «, ships of its own? 


A No, sir. 

o so the purpoa. of this contract being to trana- 

Port cargo across the sea, was if ^ J 

' U in t«nded therefore that 
YOU would Obtain ship. froo ^ placa? 


Yes, it was. 


duties. 


So that you would h« .u. . 

able to comply with your 


see that the contract does 

•• a matter of fee* . “antion some ships, 

or tact, doesn't it? Do t k- 
you are you familiar with it? 8how it to 

A Yea, it does, that 1. correct. 

° N ° V l " 0rd “ 40 obt * 1 ” • -hlP. I- it tru. that 
YOU would go about Chartering on. free . shipowner 
A Yes, that is correct. 
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A 

Q 

A 

Q 


And did you do so In thin case? 

Yes, we did. 

Do you do that a lot? 

Yea, I do. 

May 1 ask you a question, then, about t ,e relation¬ 
ship between a charterer and an owner. 

Does the charterer under the usual charter party 
With . shipowner hav. a right to go about making changes in 
the ship and making repairs to make it seaworthy? 

A No. 

0 What does he do, for instance, Mr. Grevers? 

I note in clause 1 that New York Navigation agreed to provide 

Iligan with a sufficient number of suitablo and seaworthy 
vessels. 

A Yes. 

Q How did you mean to comply with that provision? 

A Well, we — our usual method is by chartering 

onder a standard form of charter party which requires the 
owner to provide a vessel which is suitable in ell respects. 

0 so your charter party, the shipowner says that to 

you, you have satisfied your obligation to the cargo- 
owner, is that it? 

A That in correct. 

0 May I conclude, then, that you rely upon the ship- 
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owner to provide you with a .earthy ve...l ? 


Yes, we do. 


isn't it? 


A« . m *ttsr o t fact, it i, tha shipowner's craw. 


It is. 


Q May we say for that Hnu^ 

y or tnat limited purpose of supplying 

i ‘ ‘ # “° rthy V ”” 1 ' f ” - Of your Supplying | 

j . -worthy v... al to nigan, that ^ haeusw ConpMy uouia | 

your agent for that purpose? 

i MR - “>= Th *‘ 1* • conclusion, your Honor. j 

"*• DE ORCHIS: Objaction. ! 

THE court: sustain*. Tou ara asking hin a I 
question of law. 

0 VOU did raly on ^oyarhaauaar to supply . .„ TOrthy ! 
ship f didn't you? 

MR. WARNER: Again I Object. 

THE COURT: What? 

MR. WARNER: I object bo that. 

THE COURT: H. ha. alr.ady anawarad onca. I do 

not know that it makes it any better 

y to have it answered 

again. 

That is what he said. 

0 Who issuad th. bill of i^ tn , ln thl . <lr? 

A The bill of lading was signed, I believe, by — • 

SOUTHERN DISTRICT COURT REPORTERS 
Unitco State? Court house 
Fou?y Squabs, my. N.Y. VOTE Telephoy« : 
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o The bill Of lading la Exhibit 8. Plaintiffs’ 


Exhibit 8. 


hand it to you to refresh your recollection 

(handing). 

A Tha bill of lading was issued by Lavship of 
Baltimore, as agents for the master. 

Q How does Lavship anter into the picture? 

* Lavship i. . steamship .g. nt i„ the Port of 
Baltimore. They war. appoints by New York Navigation as 
agent, husbanding agent for this vessel. 

1 0 In oth#r ““*e, Lavship was acting for you? 

A well, Lavship »«. acting for us on our banalf, 
y«a, that is correct. 

I 

o And you signed a. agent for th. master, the bill of 
lading shows? 

A Lavship signed as agent for the master. 

0 This is pursuant to your charter party. 

A y«s, sir. 

I 

i ° " h “ “ u “ **• phr — ’*«». a bill of lading,- 

is that a word of art in international agreements? 

I 

A I am sorry? 

I ° ■ I "“* * biU of Lading,• i. that a word of art, 

a specialized word that might n—i explanation? 

!■ 

A I don’t think so. 
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Q Well, who prepares the description of the com¬ 
modity on the bill of lading? 

A That is customarily prepared by the freight 
forwarder who is engaged by the shipper of the cargo. 

Q And he gives, itto the charterer with that 
information on it? 

A To the charterer or his agent, yes. 

Q It is not issued yet, is it, ^t that stage? 

A No. 

Q It does not require a signature of the charterer? 

A It requires a signature, yes. 

Q Doesn't the charterer also customarily put certain 

stamps on the bill of lading? 


A Yes, he does. 

Q For instance, if it be an on-deck shipment he 

will stamp "On Deck" on the face of the bill of lading? 

A That is correct. 

0 And whether it is a "straight bill of lading" 
and so on?, and if there are any other required stamps. 


who does that? 

A Well, that would depend on the nature of the 

stamp, it might be the shipper's agent? it might be the 
freight forwarder. 

Q I refer you to clauseJH, Mr. Grevars, and I 

SOUTHERN DISTRICT OOURT REPORTERS 
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ask you whether New York Navigation did not undertake to 
stamp the bill of lading in this case with a certain stamp 
(handing)? 

MR. DE ORCHIS: Objection. The contract 

speaks for itself, your Honor. 

THE COURT: Sustained. 

Q Mould you read clause 11, Mr. Grevers — out 
loud, please? 

THE COURT: It is in evidence. Now let us not 
waste time by having the witness read the exhibit. 

MR. MALOOF: Well, it only assists the next 
question. I am not trying to waste time at all. 

(The witness hands to Mr. Maloof.) 

Q Mr. Grevers, did New York Navigation stamp this 
bill of lading with the following clause — 

MR. DE ORCHIS: Again the bill of lading speaks 
for itself. Either the stamp is on there or it isn't. 

THE COURT: Well, it does not, because we have 
all had this fuss yesterday about the first copy and the 
second copy, and one was in the Philippines and nobody knew 
where the other was, so he is entitled to inquire what he 
did. 

Q Did New York Navigation stamp the bill of lading 
for this particular shipment as follows: 
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"All the terms and conditions of this bill of 
lading are subject to and governed by the written contract 
entered into between IISMT and New York Nav. for the 
purpose of this transportation.•? 


I do not know, sir. May I see the bill of 


lading? 


Q Yes (handing). 

A (After examining) No, sir, they did not. 

Q Do you know whether Iligan performed all of the 

duties it had to perform under the July llth contract? 

MR. DE ORCHIS: Objection, your Honor. 

MR. MALOOF: The question is, did he know, does 


he know. 


THE COURT: I will allow it. 

(Question read by the reporter.) 

I don't know. 

Did New York Navigation send them a freight bill? 
Yes, sir. 

Did Tligan pay the freight? 

Yes, sir. 

Did Iligan give them cargo to deliver? 

Yes, sir. 

Did New York Navigation have any quarrel about th e 


amount of the cargo? 
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417 


A No -- there was some question, but I think it 
was s very minor one and it was resolved. 


THE COURT: May I 


that bill of lading. 


please? 


lading. 


MR. MALOOF: Pardon me, please. 

THE COURT: Exhibit 8, I think it is, the bill of 


I just want to get Mr. Gravers' testimony straight 
(Mr. Maloof hands.) 

i 

THE COURT: We have had a lot of discussion about i 

this thing. 

i 

This document. Exhibit 8, is marked "Second 

Original." 

Now there is also one marked "First Original.” 

Is there one marked "Third Original"? 

THE WITNESS: Yes, sir. 

THE COURT: Do they all bear the same stamps? 

THE WITNESS: They should. 

THE COURT: They should. 

THE WITNESS: Yes, sir. 

t 

THE COURT: So when you say you did not stamp it 
with the legend that you were asked about, you said that 
because you did not see it on Exhibit 8? 

THE WITNESS: Correct. 


SOUTHERN DISTRICT COURT REPORTERS 
United States Couri House 

Foley Square, MY., my. KXXP Telephone: OOrtlahd 7-458T, 








mkp 


487 a 

Grever b- direct 


418 


THE COURT: So normal practice would be that if 
it isn't on Exhibit 8 it isn't on the First Original or 
the Third Original, is that correct? 

THE WITNESS: Yes, that is correct. 

THE COURT: All right. 

Q Now would it help you to look through your file 
to ascertain whether Iligan performed all of its duties 
under this contract? 

MR. de ORCHIS: if your Honor please, if he wants 
me to stipulate something — 

What does he mean by "all of the duties"? That 

1. too Wld. . quMtlon. If b. mean, pay tha fraiqht bill, 
we will stipulate. 

MR. MALOOF: i said "all of the duties." i did 
not mean pay the freight. 

THE COURT: I will sustain the objection, if 

th * r * is on *» because I think you are asking him for a 
legal conclusion. 

You may ask him what Iligan did, and if you claim 

that they did not do something that they were supposed to do, 

meybe you will be good enough to tell me about it at the 

appropriate time. But all you can ask this man is what 
did they do. 

| 
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BY MR. MALOOP: 


Now what data did Iligan pay tha fraight to New 


York Navigation? 

A I would have to refer to my fila, air. 

Q would you, plaaaa? 

•s 

v MR. DE ORCHIS: What ia tha question? 

% 

MR. MALOOP: Would you read the question, please. 
(Question read by the reporter.) 

MR. DE ORCHIS: The paid bill is in evidence. 

MR. MALOOP: Judge, may I ask that the file be 
put in front of the witness? It was subpoenaed. Mr. 

De Orchis is holding it over there peacefully. 

THE COURT: We have the freight bill in evidence. 
I do not know whether it shows the date of payment, and I 
do not know what difference does it make. 


MR. DE ORCHIS: The freight bill is in evidence. 
It is marked "Paid," and the date is there. 

MR. KENNEDY: But that is not the date of its 




payment. 


(Mr.DeOrchis hands to tha witness.) 

MR. DE ORCHIS: Exhibit 14 ismarked "Paid By 


New York Navigation Company. 


MR. MALOOP: Judge, I move that that remark be 


stricken. I have a right to investigate with this witness 


SOUTHERN DISTRICT COURT REPORTERS 
United Staves court house 

Foley square. N.Y.. MY. KXXJ7 Telephone: OOrtland 7-453C 







489 a 

Grevers-direct 


wh«n actual payment was made. 


THE COURT: What is the question -- when the j 
payment was made? 

MR. MALOOF: Yea, sir. 

the COURT: Can you ansver that? 

MR. MAI/)0F : The actual data. 

THE WITNESS: I am sorry, your Honor, I really 
don't think I can tall you hara. Our accounting record. 

«o«ld .how that. i -on't ballav. that thay i„ 

IBB COORT: what la tha ralavanca? what different i 

dow It aaka In thla lawault aa to what data tha freight waa 
paid? 

MR. MJOOOP. If your Honor plaaaa. I axpact that i 
Tor* Navigation 1. going to argu. that Ill, an n.a. obtain 
w.lv«. Of part. Of the agr^oant of July Uth, and I 
-pact to prov. that tha fralght waa paid .ftar tha ahlpawt 
left, and tha bill of lading waa laauad at tha aama tine. 

Now I do insist on having that fact on the 

I want tha day of p.ynant of freight, and if w. 
need tha accounting records we will juat have to hava tha 
eubpoena complied with, that is all. 

MR. DE ORCHIS: I do not have an understanding 
but I will stipulate it. 

Mbat is it that you sent? 

( 
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MR. MAI/OOF: That tha bill of lading was issued 

and tha fraight was paid after the ship left. 

MR. Of: ORCHIS: I do not know th<? answer to 
that. I do not think anybody knows it When the bill of 
lading was issued was tha day you received it, the day you 
accepted it. That is when it was issued. 

THE COURT: Do you have those records here that 
refer to the date of payment? 

THE WITNESS: No, sir. 

THE COURT: Can you get it by tomorrow? 

THE WITNESS: Yes, I can. 

THE COURT: All right, I will ask you to come back 

with that. 

MR. MALOOP: Thank you. 

THE COURT: I will ask you to bring that tomorrow. 
BY MR. MALOOF: 

Q Did Weyerhaeuser receive any part of this freight 
that New York Navigation received? 

A No, sir. 

0 You did not turn over any part of it? 

A NO. 

Q How long have you been in the shipping business, 

Mr. Grevers? 

A About 29 years. 

SUi HERN t'S R1C COURT RE ^OHThsfS 
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Hav? you been to sea? 
Yes, I have. 


J 12 2 


Q In '/hat capacity, sir? 

A I was a deck officer. 

o Do you think you are qualified to answer a 
question for no concerning one item of whether or rot a 
Ship is seaworthy if certain facts are applicable to it? 

* 1 <i ° n ’ t thin1 ' “• I <’°n't think I am q U ali 

fled to determine if a ship is seaworthy. 

0 Then I v'on't ask you that. 


nefore you agreed to accent the John Weyer¬ 
haeuser, or your company, you or your company, agreed 

to accept the John Weyerhaeuser, did you road the prior 
logbooks? 

A No. 


0 Did you or anybody else in your company tell 
Weyerhaeuser Company .tout this agreement of July n, 
1966, Plaintiff * s Exhibit 4? 

A I did not. Whether anyone else did, I couldn 

say. 

0 Who negotiated the charter party with Weyer¬ 
haeuser? 

A The charter party was negotiated by me. 

0 Do y ou have a copy or it there? 
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A I rJc . 

0 Would you let us have it, please? 

MR. MALOOF: We have one marked for iden¬ 

tification, your Honor. 

0 I show you Defendant Weyerhaeuser’s Exhibit 12 
for identification, Mr. Grevers. Is: that a copy of the 
charter party in this cane? 

A Yes. 

0 In the negotiation for this charter party, sir, 
was there any discussion of the Iliqan cargo? 

A I believe there must have been. 

Q To you recall what it was? 

A No, T. don't. 

0 I show you paragraph 43 of the charter varty 

and ask you if that will help to refresh your recollec¬ 
tion. 

A Yes, I remember this. 

Q What is that about, sir? 

A Well,, American flag vessels which were con¬ 
structed during World War TI were then, were at the time 
of this charter, drawing additional cargo risk penalty, 
and this clause pertained to such additional penalty. 

0 Do you know why they were drawing a pent Ity? 

A The current practice i9 after a vessel reaches a 
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certain age underwriters assess penalties. 

0 When you say a penalty, on what item of in¬ 
surance was the item applying, hull, cargo or what? 

A Marine cargo. 

0 In other words, if you -shipped cargo on a vessel 
of a certain age you had to pay a penalty premium? 

A That's ctrrect. 

Q And that clause was intended to cover that 
possibility, is that it? 

A Yes. 

0 Mr. Grevers, I show you a document of 12 

pages, and apparently also a stowage plan attached, and 
ask you if you can identify that (handing). 

A Thi:? appears to be the stowage plan of the vessel 
and the hatch list. 

0 Was that prepared by hew \brk Navigation? 

A By Mavship of Baltimore, yes, on behalf of New 
York Navigation. 

0 Does that cover the Iligan cargo? 

A Yes, sir. 

MR. MALOOF* Will you mark it for identi¬ 
fication. 

(Pie intiff's Exhibit 67 marked for identifi¬ 
cation.) 
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Would you mark this for identlf ication. 


TIIE COURT: While you are at it, why don’t 

you mark the last one. You showed him so-nething 
and he said he doesn’t know what it is. we might 

want to know what you showed him at some time in the 
future. 


MR. flALOOF: That is being marked right now. 


your Honor. 


*s Exhibit 60 narked for identifi¬ 


cation.) 


the COURT: That is the one he doesn't know 

Exhibit 69 marked for identifi¬ 
cation.) 

BY MR. MALOOF: 

0 I show you Plaintiff's Exhibit 69 for identi¬ 
fication and as): you to identify it, please (handing). 

A I carnot identify this. 

0 Mr. f.revers, did you have occasion —— 

MR. flALOOF: I withdraw the question. 

0 When did you first learn that there was any 

difficulty on the voyage of the John Weyerhaeuser of 
December 16th? 

A I was on /acation in Florida when, during the 
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427 


i 



course of a telephone call to my of ice, I was informed 

| 

that there was 3ome difficulty with the ship on arrival 
in Moji, Japan. 

i \ 

Q Do you remember the conversation? 

A VJell, they said there was some problem, that 
apparently some water had gotten into the ship, and the 
ship was in That is about all 1 can recall of 

the conversation. 

Q What did you do then, sir? 

A I at that point made plans to return to New 

j 

York but subsequently did not. 

0 Were you involved in the investigation of it 
at all? 

A No. 

0 Not then or at any time in the future? 

A Other than the fact that within our office we 
were aware of the fact that there was substantial damage, 
no. 

0 Who handled the investigation of the case? 

A Allen Harley went to Japan and to the Philippines 

and Korea. 

Q Did he issue a report to New York Navigation? 

I 

A I know he made a verbal re]>ort. Whether there 

I 

I 

was a written report, I don't know. 

i 

j 
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W°u. d you check your file, please? 

Yes. 

(Pause.) 

No, sir, I find no report. 

Is that the whole file of your company on this 

Yes, it is. 

So that if there were a. report it would be in 

that file? 

A Yes, sir. 

0 So that on this case Mr. Harley gave only an 
oral report? 

A I believe so. 

0 Did he make it to you? 

A Ho, sir. 

0 To wiom would he have made it? 

* He would have made It to Ralph Bercovici. our 

president. 

0 Are there any other reports in that file 
from anybody working for Mew York navigation aa a re.ult 
Of the investigation of this incident? 

(Pause.) 

MH. DE ORCHIS: i will object to that ques¬ 

tion as very broad and apparently Mr. Maloof is trying to 


mda7 

0 

A 

A 

0 

matter? 

A 
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fiah. If lie wants a particular report or document 
we will be glad to produce it. . w 

Tin; COURT* First, I will allow the ques¬ 
tion to find out if there are any. 

A I find a survey report here by Lloyd *r. agent 
in Korea, the Hyopsung Shipping Corporation? Lloyd's 
agent. 

0 Would you lay that asids for the moment and see 
if there are any others. 

A There is a report by R. J. Del Pan & Company 
from Manila, survey taken at Iligan. 

Q Is that a Lloyd's agency, sir? 

A It does not appear to be. 

And I find a survey by the American Bureau of 
Shipping in Korea, Pusan, Korea. 

Q What is the date of that report, sir? 

A Dated March 17, 1967. 

That's it. 

MR. MALOOP* May we mark those for identi¬ 
fication? 

THE COURT* yes, you may mark them for iden¬ 
tification. 

Suppose we make Hyopsung the first one, since 
that was the first one mentioned. 
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(Plaintiff’s Exhibit 70 narked for identifi¬ 
cation. ) 

THE CLERK* 71 is Del Pan. 

(Pl«intiff's Exhibit 71 marked for identifi¬ 
cation .) 


THE CLERK* Plaintiff's Exhibit 72 is ABS. 
(Plaintiff's Exhibit 72 marked for identifi¬ 
cation .) 


BY MR. MALOOF* 


0 Could you tell us, looking at Plaintiff's 
Exhibits 70, 71 and 72 — 

MR. MALOOF: Excuse me. i withdraw the 

question. 


Were these surveyors retained by New York 
Navigation, sir? 

A The survey report by Del Pan states that it was 
at the request of Warner Barnes. Warner Barnes is our 
agent, so this one would have been at our request. 

The I can't tell you about the Hyopsung 
Shipping Corporation. It doesn't say. 

The American Bureau of Shipping I believe was 
not at our request. 

0 Limit yourself then to the one who made a 
survey at the request of your agent. Could you tell us 
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for what purpose he was retained? 

A Well, it is a customary practice in the 
shipping industry*whenever there is a casualty or an 
accident or damage* for the parties involved to request 
a survey to ascertain the facts. 

o Are they also to reach a conclusion as to the 
cause? 

A Tes* they usually do. 

0 Will you tell us what conclusion your surveyor 
reached at your request after investigation? 

MR. DE ORCHISt I have no objection to the 
conclusion being read* but he keeps saying "your surveyor” 
like we are bound by a conclusion of a surveyor and I just 
want to point out we are not. I would object to it if 
he is making an assertion that this surveyor is our agent. 

He is independent* just as other surveyors are independ¬ 
ent. 

I don't know if I have nade my position clear, j 

your Honor. 

THE COURT: You object to the question? 

I 

MR. DE ORCHIS: I object to the question. ) 

THE COURT: You do? 

MR. De ORCHIS: I object to the question on 

the ground that, the conclusion of this surveyor is an 
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opinion, ?nd the opinion of a surveyor hired by anybody 
is not bindinc on the party that hires him. 

THf COURTs Was this document .Listed in 
the pretrial crder? 

MR. DE ORCHIS: Surveys, I think — you 

mean in the pietrial order? 

THF. COURT* I get the impression the.t this 
is an examination before trial, and we are long past 
that point. This ~ase has been pending for years and 
can't be prepared in the courtroom. 

Nov, the purpose of pretr .al is to get. out 
these document s and lay them on the table and state 
what it is yoi are going to offer. Was that don* with 
this document or is this a brand new fishing expedition 
conducted at the last moment. 

MR. DE ORCHIS: That is what the objection 

is. 

MR. MALGOF: It is in the pretrial order. 

THI. COURT: Show me whore in the pretrial 

order you said you were going to introduce documents 
from the file of this defendant. 

\ 

MR.. MALOOF* I haven't introduced it yet, 

your Honor. 

THI COURT: Will you be good enough to show 
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me if there is any reference in the pretrial order to 
this docuemnt. 

MR. DE ORCHIS: It may save time if I 

remind Mr. Malonf he never moved for discovery and in¬ 
spection and never served interrogatoriea, never ask¬ 
ing for anything in this case. 

MR. MALOOF: We discussed discovery, as you 

will remember, which is what we do with many admiralty 
lawyers, but we will do it differently in the future. 

Page 4 of the pretrial memorandum: 

"G. At the present time plaintiffs contem¬ 
plate offering into trial some or all of the following 
exhibits or parts thereof, but hereby reserve their 
rights to offer additional exhibits which might be neces¬ 
sary to meet any claims of the defendants, as well as to 
establish the plaintiffs' case." 

And Ho. 3 down from there it 3ays, "Survey 

reports." 

I think it is understood — 

TIIE COURT: It certainly isn't very illuminat¬ 

ing. 

MR. iALOOF: I think it is understood all 

the parties have survey reports, especially in a case the? 
size of this one. If I illuminated that any more cho 

SOUTHERN DISTRICT COURT REPORTER* 

United States Court house 


• • • * v 








mdal3 


503 a 

Orevers-direct 


pretrial memo wouldn't have been just five peges. 

THE ^OURT: I sustain the objection. 

BY MR. MALOOFj 

0 Mr. Jrevers, was New York Navigation insured 
at the time of this casualty? 

A Yes, we were. 

0 With what company, sir? 

HR. DE ORCHIS: Objection, your Honor . 

THE COURT: VJhat is the relevance? 

MR. MALOOF: We may have to have a direct 

action against i:he insurance company. Under the lm/s 
of many states that is now possible if New York Navigation 
is unable to have this much money available. 

THE COURT: Sustained. 

0 Did }ou ever make a claim on Weyerhaeuser be¬ 
cause of this incident? 

MR. on ORCHIS: There is a cross claim, 

and there are letters to Weyerhaeuser. 

THE COURT: I am aware of the fact that there 

is a cross claim in the answer. 


Honor? 


MR. rALOOF: Is that an objection, your 


MR. DC ORCHIS: You are asking the witness. 


We made the cross claim, not the witness. 


We did. 
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We claimed — 

MR,. MALOOF* Very often the attorney's claim 
is not the first one. 

MR,. DE ORCHIS* You want to know if there were 
any previous letters? 

MR. MALOOF: Yes. 

A There was no previous claim. 

(Mr. De Orchis hands document tc Mr. Maloof:.) 

MR. MALOOFt Will you mark this for iden¬ 
tification, please, letter dated March 29, 19<i7, f rom 
New York Navigation to John Weyerhaeuser. 

(Plaintiff'8 Exhibit 73 marked for identifi- 
cation.) 

BY MR. MALOOF* 

Q Would you Identify this, please? 

I 

A This is a letter written by Allen Harley placing ! 

I 

the master of the John Weyerhaeuser on notice holding him 
responsible for damages to cargo. 

i 

Q On this voyage? 

i 

A On that voyage. 

MR. MALOOFs I offer it in evidence. 

I 

MR. WARNER: Ho objection. 

MR. DE ORCHIS* No objection. 

THE COURT: Received. 
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(Plaintiff's Exhibit 73 was received in evi- 


dence.) 

BY MR. MALOOFt 

0 Mr. Grevers, was the ship taken off hire 
in Baltimore in December of 1966? 

A I don't think so. i don't recall that it was, 
W. MALOOEi In Defendant Weyerhaeuser'sExhi- 
bit EA for identification, which are a lot of paper.,, 

there is one which I am showing to the witness to refresh 
his recollection, your Honor. 

0 Does that help you? 

* If I understood your question correctly, you 

asked was the ship taken off hire. 

Q Yes. 

A Well, we use the term off hire to indicate a 

failure of the ship to perfonn and hire oeases for a cor- 
tain period. 

0 Yf>8 • Does that document assist you to recol¬ 
lect? You didn't know yes or no? 

A It doesn't help me. There is no off hire in¬ 
dicated on there. 

0 Mr. Grovers, were you informed of some engine 
damage to this vessel at Cristobal? 

A I was not personally. i uas not ln tj]e 
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office. 

0 Vlas your company? 

A Yes. I recall seeing a cable that there was some 
engine trouble while at Cristobal. Yes. 

0 How about Tampa on the same voyage? 

A I don't recall. 

0 Would there be anything in your file that you 
ha-e there? 

A Yes, there should bo. 

(Parse.) 

A I find references to the breakdown at Cristobal 

but I don't find anything so far regarding Tampa. 

V7ait a minute now. Let's see. 

I find no reference to it. 
p All right, sir. 

Let's go back to that document from Weyer¬ 
haeuser, EA for identification, where my question was 
was there any off hire at Baltimore. 

What do these two documents here refer to? 

A I didn't look at the second one. The first 
one is a chartar hira payment from January 13th to January 
28th. There is an off hire at Cristobal from December 

29th to January 13th. 

Q What, is this December 15th to December 16th? 


S0U1 HERN DISTFICT COURT REPORTERS 
United states Court house 

....... >!>/ tIV 1<YVY7 Tn CDUOMC. n^OTI 








tndal7 


507 a 


U33 


Grevers-direct J 

1 

A "Half time to count," it roads. It must 
have been some agreement made between our opertiting people 
and the owners of the ship that half time would count 
between December 15th, 1700,and December 16th, 1700. 

0 Beci.use it says, "As per agreement" there? 

A "As per agreement," yes. I don't know what the 

agreement is. 


Q Would that be put into the off hire bill that 
vay, taken off what ou owe Weyerhaeuser? 

A Yes, apparently there was a verbal agreement 
and they paid the charter hire in that fashion. 

0 What about this December 16th, 1700, to 
sailing hour? 

THE COURT* What has this to do with the 
case? I can't spend too much time on this case. what 
difference does it make whether or not they did something 
in December with somebody else? 


MR. MALOOPt I withdraw the question. 

THE COURT* Now, will you please try to limit 
yourself to something that might have some conceivable 
relevance to t‘*is lawsuit. 

BY MR. MALOOPt 

Q Would that have anything to do with engine 
damage at Baltimore, Mr. Grevers? 
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It might have. 

TH1: COURT* What's that got to do with the 


lawsuit? 


MR. MALOOFt No further questions. 

THE COURT* Will you answer my question? 

MR. MALOOF* Yes, sir. It could possibly 

have something to do with it becauee six hours after tha 
ship left Halt unore she was blowing from the same trouble 
they tried to repair in Jacksonville, Coos Da/ ami 
VJilmington. 

TIIE COURT* Does that have anything tc do wi ;h 
water in the hold? 

MR. MALOOP: Not that part of the cane. 

THE COURT* What part of the case*? 

MR. MALOOF* There was a deviation at. 

Cristobal for two weeks. 

THE COURT* There was what? 

MR. MALOOF: A deviation for general re— 

pairs, a delay of two weeks., 

THE —OURT* What has that to do with the case? 

MR. MALOOF* I want to know if the charterer 
took the ship off hire in Baltimore because they knew the 
engines were in bad condition before the ship left, 
that's all, you:- Honor. I don't have the proof yet. 
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I thought it night be in Hew York navigation's file, 
but I haven't gotten it. 

THj ' COURT* I will let you prove anything 
thac could conceivably be relevant. I didn't understand 
that there wan any claim that the engines were defective. 

MR. MALOOF* And I wasn't prepared for this 
witness today, your Honor. i thought he would be here 
tomorrow. I apologize for delaying the Court a little 


bit. 


If I may, may I ask one more question? 


BY MR. ftALOOF; 

0 Mr. Grevers, was there any notification at 
Baltimore to support that off hire from December lGth 
to sailing tine which had to do with the engine trouble? 

A Has the;re any notification? 

0 Yes. Did know there was engine trouble in 
Baltimore? 

A We may have. i can't answer thatquestion. 
There may have been engine trouble that caused the delay 
and the resultant agreement regarding the off hire. 

0 Would it be in your other files in your 
office? 

A. It would either be in our files or someone in 
our office may be aware of it. 
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0 When you bring the information in, the other 

I 

I 

information about when the freight was paid, could you 
also check on that for us? 

MR. DJI ORCIIIB: If your Honor please,. I am 

going to object to all of this at this point. The 
case has been going for two or three years, and now 
he is asking ny man to go back to the office and search 
for documents which would have been available on discovery 
and inspection two or three years ago. 

TH:3 COURT: I want to know what conceivable 

i 

relevance engine trouble has to this lawsuit. If you 
can explain that to me so that I can understand it — 

! 

MR. MALOOP* If it please the Court, this 
ship spent two weeks in Cristobal repairing the main 
engine. On the way up the East Coast, just a couple of 
weeks before she left Daltinore, she spent five days in 
Jacksonville fixing the very same engine: just a few 
weeks before that she was in Coos Bay where they used 
plastic steel trying to fix the same thing. 

The only thing I was inquiring into wa8 whe¬ 
ther or not the owners and charterers knew that the 
engine had not been repaired yet. 

Tlov» apparently there is some off hire time in 
Baltimore. Off hire is a deduction from the amount c*f 
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»oney that th. charterer elves the shipowner when the 

ship Is delayed for some reason due to an unseaworthy 

•hip which is not the fault of the charterer. The 

engine trouble would come under this. This is the 

point of th. inquiry. six hours after the ship left 

Baltimore th. high-pressure turbines are blowing. This 

i. the trouble which she had all the way from the horth- 

-est am .11 the way around, and it is still happen- 
ing. 


mm COURT! What has that got to do with thi 

case? 

MR. MALOOFr it has to do with a delay in 
Cristobal. h„d the manner in which they maintained the 
vessel. There has been testimony about mainten¬ 
ance of this vessel. have this ship leaking , or 

three prior voyages. If they can’t fix the main en¬ 
gine. after four tries it hear, on that, too, your 
Honor. 

»E ORCHIS, If your Honor please, the 
pretrial — i think we ought to read the pretrial order 
ag.m a. to What he claimed. He claimed we wet hi. cargo 
because the valve leaked, and that is all this is about. 

"ow w. are .ta rtl „ g to go into engine, ind ( ,el.y. that 
have nothin, to do with the damage to thi. cargo. w. 
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will be here for weeks. 

THE COURT: I can't see whether or no': 

fixing the engines, or whether or not there was a delay 
to fix the engines, has any relevance to the issui? of 
whether or not this cargo was damaged and wlat damaged 
it. You don't claim the engines in any way damaged the 
cargo, do you? 

MR. MALOOF: No, sir. 

THE COURT: Or that the delay to fix them Ln 

any way damaged the cargo. 

MR. MALOOF: At this tine we have no such 

claim. 


THE COURT: I don't see any point in going 

into that. 

Now, are you through with this witness? 

MR. MALOOF: Yes, sir. 

Your witness. 

THE COURT: Canyou not stipulate,and save 

him the trouble of coming back, the date when the freight 

was paid once he looks it uo from his records? 

MR.EE ORCHIS: We will be glad to do that. 

THE COURT: Do that, and that will save hir. 

from coming back. 

Does anybody else have any questions of this 
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witness? 


tlon was. 


Ml. MALOOF: Wag there a sfcij ulation made? 

MR. FISH: He said he would furnish .1 

MR. MALOOFi 1 don’t know what the sc.ipula- 


THE COURT: )' suggested , if you would J vi good 


enough to listen to what goes on, that jn order to gave 
this witness from coining back, Mr. De Orchis stipulate 
with you the date -’hen the freight was which ...s 

what you sail for some reason you war.ted to know. 

MR. MALOOF: Right. 

THE COURT: And he says he will do tha*. 

MR. MALOOF: Thank you. 


THE COURT: I think that disposes of ;ir. 


Grevers 


H~w many more witnesses hove you got? 

i 

MR. MALOOF: I think only one more live wd 

ness, your Honor, and a short witness from the othe- 

i 

side, a sur/eyoc from London Salvage. One nahi witness, 

i 

that is all, and another short one. 


morrow. 


THE COURT: All right. Ten o’clock ro- 


(Adjoaned to July 19, 1972, at 10:00 a.m.) 
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1LIG/N II TERNATIONA i COUP, and ILIGAN 
INTECRATED STELL MILLS, INC. 

va 67 civ. 1117 

SS JOHN VfEYEPHfcSUSER, her engine*, etc., 

WEYERHAEUSER COMPANY and NEW YORK 
NAVIGATION COMPANY, INC. 


/ New York, July 19, 1> I! ■ 

:to.co . 

Trial resumed. 



MR. MALOOP: If it please the Court, lash itighi 
I looked ever these two voyage files which have bee-i si<>rkad 
for Identification by Weyerhaeuser. The one which j.r. 
apparently the Madras file — for two voyages before, the 
plaintiff objects to the introduction of this file or. the 
ground that it is filled with letters, hearsay and Implica¬ 
tion, and nothing which really bears on tire facts : k n issue 
In this case, the unseaworthiness of the ship. 

THE COURT: What exhibit is that? 

MR. MALOOP: That is Exhibit E-l for identi¬ 

fication. 


Pliiintiff has no objection to the other vcyage fi «■: , 
E-8, except tr» aay we should identify the papers in it some¬ 
how. They »r«i all loose, s lot of duplication. I do not 

| 

know how he can do it, but I have no objection to ii: treatise , 
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THE COURT: And how about the other exh j bits? 

MR. MALOOF: I think that is all — we had two. 

THE COURT: There were a number of exhibits. 

MR. *IALOOF: Oh, the voyage charters are in here, 
in Exhibit E-8 for identification. I think we introduced 
the logs ourselves. 

I 

Does Weyerhaeuser offer the Watts survey report 

also? 

MR. WARNER: Yes. 

MR. MALOOF: We have no objection to E-ll; the 
voyage charter is E-2 for identification, no objection. 

We object to the group of survey reports and 
ABS reports that apparently have been offered for identi¬ 
fication as E-10. It is just impossible to cross-examine 
those people because they are not here. We do not know who 
made the reports or anything like that. Plaintiff objects 
to 3-10 for identificatLon. 

THE COURT: So it is Exhibit E-l and Exhibit 
E-10 so far. 

MR. MALOOF: Yes. 

THE COURT: No objection to t.he others? 

MR. MAI^OF: Also E-9 is apparently the crew 
list — we have no objection to that going in, although we 
do not see the relevancy. 
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No objection to E-7 for identification, which is 
a statement o'! facts, Baltimore. 

No objection to E-6 for identification, which is 
the stowage pian,Baltimore; also attached is the stowage 
plan, Tampa — no objection to either one, your Honor. 

No objection to E-5 for identification, a letter 
from Captain Balkunus to Captaic! Dumble. 

No objection to £-4 for identification, a letter 
from Weyerhaueser to Captain Dumble. 

No objection to E-3 for identification, a letter 
from Weyerhaeuser to Captain Dumble. 

It ia just the two, your Honor, E-l and e-10. 

THE COURT: I will receive all the others except 
E-l and E-10. 

Will you let me look at those, please? 


(Handed to the Court.) 

(Defendant Weyerhaeuser ExJ ibits e-2, e-3, e-4, 

'”5, E-6, E-7, E-8, E-9 and E-ll received in 
evidenoe.) 

THIS COURT: (After examining^ As far as E-l is 

concerned, the only reference I see to that in the it.position 
of Mr. Handle appears on pages 25 and 26 In which this batch 
of papers was marked for identification. 

Tho witness said: "I would call those t.cjen*'s 
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5 

I 

6 I 

7 

8 1 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 
19 


reports, correspondence and documents relating to cargo 
discharge at “’adres. 

"That would probably be a charter file, where 
it came from, voyage file." 

" This is a heterogeneous mass of documents. 

« 

Do you want to be heard on the admissibility of 
those, Mr. Warner? 

MR. WARNER: Your Honor, these were records whicl 

were kept in tie normal course of business by Weyerhaeuser. 

*■ 

They were produced at the express request of the plaintiff 
in this case. They were marked for identification at the 
express request of the plaintiff in this case. They are 
plaintiffs' exhibits at the deposition. 

THE COURT: Is there testimony to the effect that 
they are documents kept in the regular course of business? 

I do not find any. 

MR. WARNER: Pegs 26, he says it is an operation 
manager's file. That is a question put by Mr. Kennedy at 


20 

21 

22 

23 

24 

25 


the top of page 26 — agent's reports, correspondence relating 
to cargo discharge. 

I say it is relevant and material because there 

has been an allegation here that the cargo.was soaking wet 
in Madres. 

MR. MALOOP: May I be heard, your Honor? 




SOUTHERN DISTRICT OOURT REPO' Tf RS 
UllTEO STATcS '.'OUST HOUSE 









I 


518 a 


451 


rakp 

THE COURT: It would have to be more concisely 
defined and limited than just a batch of documents. There 
is no testimony about them at all except the witness said, 

"I woulu call these agent's reports *** That would probably 
be a charter file, where it cajne from" — whatever tiat 
means. 

I am going to sustain the objection to this 
blanket offer of E-l. 

You are at liberty to offer any documents in it 
later on when you lay a proper foundation for it. 

Now E-10. 

(After examining) As to E-10, the only reference 
to that in the deposition that 1 find is on pages 51 and 52 
The question was asked: 

"Do you have any reports with you that were 
issued by the surveyors and other people that you may have • 
and then a whole batch of 23 reports were marked one ex¬ 
hibit, and that is all I see about it. 

I am going to sustain the objection to that. 

I do not think we ought to encumber this record with a great 
mass of pupers which are not really identified and al^out 
which we know nothing except somebody marked them at a 
deposition aonewhere. 

So I will sustain the objection tothose; and. 
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again, if you want to offer any of those reports you may 
do eo on a proper foundation. 

Now what do we have in? 

THE CLERK: Defendant Weyerhaeuser Exhibits E-2 
to 9 and Exhibit E-ll received in evidence. 

THE COURT: Now we have a piece of unfinished 
business about when the freight was paid. 

MR. ’tALOOF: I think Mr. DeOrchis was to come up 
with that. 

MR. DE ORCIIIS: I have not heard from the witness 

yet, your Honor. He was going back to the office to check 
his files to give us the information in a letter. 

THE COURT: £11 right, go ahead. 

MR. MALOOF: If it please the Court, to clarify 
the record a bit, lladam Clerk informed me this morning cn at 
the clerk downstairs would like perhaps the caption c? the 
case clarified because of the stipulation and your Honor’s 
rulings on the record. 

1 Personally think the rulings on the record 

I 

nre sufficient, but I like to keep the clerks happy as mucl 


as I caff-. 


do you think it is necessary to put in an amended L 


complaint to conform to the rulings made in open court, yoi 


Honor? 
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THU COURTi I would not think you had to file 
an amended complaint. Hhat wa did was to add as parties 
plaintiff a number of insurance companies at the defendants' 
request and without objection by the plaintiff. 

I do not see why you cannot make a note of that i n ; 

i 

the minutes and refer to it hereafter by its new title. 

MR. MALOOF: Thank you, sir. | 

! 

Plaintiff calls Captain deBouthillier to the 

stand. 

ALAIN deBOUTHILLIER, called as a witnei j 

on behalf of theplaintiffs, being first duly 

( 

sworn, testified as follows: 

DIRECT EXAMINATION 

| 

BY MR. MALOOF: 

Q Sir, would you tell the Court v/hat you cio fox a 
living? 

A At the moment I am associated with the firm c. 
Francis A. Martin s. Ottaway. 

o Ard v;hat kind of firm is that, sir? 

A Tlis is a firm of marine consultants, surveys i 
ano shipping agents. 

q Ard are you one of the consultants with that c. m- 

paiiy? 

A I am,sir. 
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0 t. n vrhat field are you consulted, gir? 

A In .s e field of navigation, cargo, stevedor¬ 
ing. 

0 Are you familiar vith that field? 

A Yes, sir. 

° 17111 you givc the Court some of your hack- 

ground to demonstrate your faniliarity with that field. 


sir? 


I have been at aea. r served successively 


aa — firat, X am a graduate of the Merchant Marine 
Academy, King. Point. uith Farrell, I served at nea 
successively as third officer, second officer and 
chief officer. 

I an a graduate of Georgetown University. I 
served with Farrell Mnes as assistant port captain, 
then assistant marine superintendent, then assistant to 
the executive vice president. I then served for e 
period of aarm four years as goncral operating manager 
of reninsula navigation Corporation, a firm that operated 
American and foreign flag vessel. in the tramp trade. 

I was then with the Grace Line, first as assist¬ 
ant to the president, then es assistant vice president and 
general traffic manager, and for the last three years as 
vice president i:i charge of narlnc operations. 
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0 Ho*; many years altogether was the period of time 

you are talking about? 

A Thirty years. 

0 Did I ask you to prepare a document with that 

experience on it# sir? 

A You did, sir. 

0 I show you a document and a3k if this is what 

you prepared for me? ^ 

a 

A Yes# sir# it is. 

HR. MALOOF: Hark it for identificaticn. 


please. 

(Plaintiff's Exhibit 74 marked for identifies 


tion.) 

q Have you had positions which required you to 

supervise port captains? 

A Yes. 

0 And marine superintendents? 

A Yes, sir. 

q And masters of vessels? 


A Yea, sir. 

0 And in your position were you called upon to 

analyze their conduct? 

A Yes# sir. 

o And to make judgments thereupon? 
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A Yes,, sir.. 

° And to mnko recommendations to hire and fire 

such people? 

A Yes, sir. 

MALOOF: I offer Plaintiff’s Exhibit 

74 in evidence. j 

I 

MR. DE ORCHIS: Objection. j 

j 

THE COURT: I will receive this as a sub** 

stitute for the witness' oral testimony as to his edu¬ 
cation and experience. lie could sit here for the next 
25 minutes and read this off, but I don’t see that that 
is necessary. You can cross examine hin about it, if 
you v/ant to. 

I will receive it on that basis. 

(Plaintiff’s Exhibit 74 was received in evi¬ 
dence.) 

BY JTR. MALOOF: 


0 Captain — is ’’Captain ,, a proper appellation 
for you, sir? 

A Yas, sir. 

0 Captain, in your career have you had to read 

logbooks as mart of your position? 

A Y.ss, sir. 

0 Do you consider thatjou are able to analyze deck 
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log 3 and encine logs as a seafaring person should? 

A Yen, sir. 

0 And a man in the shipping business? 

A Yes, sir. 

Q Did I ask you to consult with ne about a case 

involving the shipment of cargo.belonging to Iligan Inte¬ 
grated Steal Mills on the PS John Teyerhaeuser on Decem¬ 
ber 16, 1966, from Baltimore to the Philippines? 

A Ties, sir. 

O And did you say you would consult with ne? 

A 3 did, sir. 

0 Did you come to ny office? 

A Yes, sir. 

0 Did I ask you to study various documentation? 

A Ties, sir. 


Fid that documentation include certain log- 


boo ks? 


Ties, sir, 


O rid it include a logbook covering a shipment 
of fertiliser from Hopewell, Virginia to Madras, India, 
starting at Hopewell in June of I960? 

A Ties, sir. 

0 rid it include the engine log for that same 
voyage? 
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A Xt did. 

0 Mid it cover both such logs for the ballast 
voyage from India to the West Coast of the United 
States? 

A Yes, sir. 

0 Mid it also include both logbooks from the West 
Coast through the Canal and up to the East Coast with the 
lumber belonging to the Weyerhaeuser Company? 

A Yes, sir. 

0 Did it also include both logs covering the 
Iligan voyage itself, sir, from Baltimore to Iloji, Mokpo, 
back to Moji, to Iligan? 

A Xt did. 

0 Mid you study those documents? 

A Yes. 

0 Did I give you depositions of Captain Mumble, 

0 

Mr, Mandle and Ur. Baumgartner? 

A Yes, sir. 

0 Did you read then? 

A 1 did. 

0 Did you study then? 

A I did. 

0 Did I give you other documentation also, 

sir? 
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A You did. 

0 Did you study it? 

| 

A I did. 

0 Did I ask you to prepare a chart based only < 

upon the logbooks for the three voyages I have mentioned 
which would show the sounding records, the pumping records 
and the drafts on the three voyages? 

A Yes, sir. 

0 Did you prepare such a chart? 

A I did, sir. 

0 1 show you a document and ask you if this is 

the chart ycu prepared (handing to witness). t 

A Yes, sir. This is the chart I prepared. 

0 Is that an accurate chart from what you saw in 

the logl*ooks? 

A Yes, sir, with one exception. The date of 

July 8th shculd be July 9th. 

o T’ould you take a pen and make that change now, 

sir. 

A Yes, sir. 

MR. FlALOOFt Mark it for identification. 

(Plaintiff's Exhibit 75 narked for identifi¬ 
cation.) 

MR. MALOOFt If it please the Court, thi6 chart 
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ae original chart of the one — the smaller copy, the 

Xerox copy, is Appendix A in plaintif£ r s pretrial brief. 

> 

I offer it in evidence as an assistances to the Court 
so that you may not have to go through all the log¬ 
books. 

MR. WARMER: Weyerhaeuser has no objection 

to the chart itself, but it does not concede tho truth of 
its contents. 

MR. DR ORCHIS: The same thing. I have no 

objection to the chart, but I haven't even checked It to 
see that it is correct. 

HR. WARMER: For the record, may we have a 

larger one? 

MR. MALOOF: I apologize for the small one 

in the brief and I will give the attorneys a full-size 
copy, your Honor. 

% 

THE COURT: I will receive it in the same 

way that I would receive a chart prepared by an account¬ 
ant, as an aid to me in going over the actual evidence, 
which is the logbooks themselves. It is subject to 
correction. If defendants claim it doesn't accurately 

reflect the information on the logs I assume they will 
bring that to my attention before v/e are through. 

(Plaintiff's Exhibit 75 was received in evi- 
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dance.) | 

BY MR. MALOOP: 

Q Incidentally, Captain, Mr. I)e Orchis yes ter- 
day made a chalk drawing on this blackboard in court which * 
still remains here. Does that look to you like any 
Liberty ship you have been aboard? j 

A Uo, sir, I am afraid it doesn't. 

0 Is the tank top of the No. 2 and 3 lower hold 
slanted like that? 

I 

‘ 

A No, sir, the tank top is parallel to the top 

i 

tie.-. | 

0 It is straight, isn't it? 

A Yes, sir. I 

0 There are none dashes over here over the 

representation of the bilge well. Would you think it 
would be fairly unusual to see water standing up like 

( 

0 i 

that? 

« 

A Wall, sir, that is not in scale, that ze;>re- 

sentation, just from the depth of the bilge well alone 
in relation to the rest of the drawing. Water would — 
if the vessel were on an even keel — that is, drawing 

i 

as nany feet at the forward end of the vessel as st the 
aftiir end of the vessel — any water above the bilgo well * - 
anc that, I assume, is \;ater that has hacked up from th< 
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bilge well, overflowed from the bilge well — were the 
vessel on an even keel, if there were six inches of water 
at the after bulkhead there would be six inches of 
water at the forward bulkhead. 

0 You are talking alxmt six inches over the bilge 

well? 

A Lsing six Inches as an example, yes. 

0 And then any variation would depend upon the 
drag of the vessel, isn't that true? 

A It would depend upon the trim of the vessel. 
V’here the vessel trinmed by the stern, which is known as 
drag, and which is usual, there would bo nore water in the 
after end of the hatch than there would )>e in the 
forward end of the ha toll. 

° And the drag is variable, isn't it? 

A it certainly is, sir. 

Conversely, if the vessel were down by the 
head there would be nore wator in tho forward end of the 
hatch than there x»u;.d in the after end of the hatch. 

0 A,lcl whare th « '«ter would be even in relation 
to the drag night it not also depend on the length of thii 
common hold? 

^ y«a# it would, of course. Yes. 


o 


Does a ship at sea ride, say, in the miJclo 
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of the Pacific Ocean, just ride evenly without pitching 
or rolling cr anything? 

A Jo, sir. There is always a certain amount 
of motion in a vessel at sea. 

0 Do you need heavy weather for a ship to pitch? 

A No, sir. 

Q If a Liberty ship were pitching and there were 
some water aft of the No. 3 lower hold what effect would 
that have on the water when the ship pitched forward? 

A It would have a tendency to flow forward 

with the pitch forward. 

Q The testimony in the case is that these dots 
in the middle are a nonwatertight wooden bulkhead. 

A Yes. 


Q Perhaps with some burlap there. The water 
would go through that, I take it? 






A It certainly would. 

MR. DE ORCHISt Objection to leading. We 

are hearing the testimony from Mr, Maloof rather than the 

man on the stand. 

THE COURTi Don*t lead hin. 

Before we go further, I am going to ask you 

with respect to Exhibit 75, which is your chart, every pag<* 
is headed*PS.* Does that mean port side? 
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'CTO3 WITNESS* IIo, port and starboard. "p" 

stands for port and the "8" stands for starboard. 

THE COURT* So you have them both in there? 

THE WITNESS* Yes, sir. 

THE COURT* I am glad I asked you that. I 
thought it meant port side. 

THE WITNESS* No, sir. 

THE COURT* All right. 

BY MR. MALOOF* 

0 Captain, having studied the logbooks — and, 
incidentally, you are allowed to have a copy of that 
chart in front of you if you v/ish —— 

A Thank you, sir. 

0 **“ were you able to come to some conclusions 

from the loebooks on the condition of this vessel vrith 
special reference to the entry of water into the No. 

3 lower hole, over those three voyages we spoke about? 

A Yes, sir. 

Q Vtould you tell the Court what conclusions you 
reached? 

A 1 reached the conclusion that the vessel was 

experiencing a substantial and recurring problem with 
water entering the No. 3 hold from an unknown source. 

0 ^ ero you able to come to sone conclusion from 
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the logbooks as to when this entry of water may have 
begun? 

A Yes, sir* My conclusion was that very 

probably this problem began at least at the inception 
of the voyage from Hopewell, Virginia to Madras, but 
that it very definitely became apparent that there was a 
substantial problem about the 3rd of August, 19G6, when 
the vessel was arriving at Madras, India. 

0 Now, when you say problem, could you be more 
specific, please? 

A Yes, sir. The logbooks indicate — and I 

am talking now, if I may, of the Hopewell, Virginia 
to Madras, India portion of the voyage — the engine 
room logs in particular indicate that there was vrater 
continuously entering the Mo. 3 hold from August 5th or 
August (ith, really, right straight through to September 
€t.h. The engine room log indicates that the Nc . 3 
compartment, beginning with the port bilge and then 
changing to the starboard bilge, about the 14th of August, 
but the Mo. 3 compartment \-ould pump almost continuously, 
once every watch, which is a very unusual occurrence. 

0 Studying the legs from the Madras voyage on 
through the ballast voyage back to the United Staten and 
the lumber "oyage, and for the period while the ship was 


, 


| 

i 
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in Baltimore:, were you able to concluda whether or not 
the entry of water was progressive or not? 

A The entry of water from the time the vessel 
sailed from Madras to Portland in Ballast, via Singapore 
for bunkers, the deck logbook does not indicate any 
substantial amount of water in Mo. 3. In fact, 
throughout it is under seven inches, with the exception 
of the day the vessel sailed from Madras, when it was 16 
inches in the starbos-d bilge well, both a.m. and p.m. 

towever, the engine room log notes the pump¬ 
ing of No. 3 port and starboard. Ho. 3 port, on various 
occasions during that voyage, and particularly on the 
13th of October,while the vessel was still at sea, there 
i» an entry in the engine room logbook, and I will 
quote the entry: 

"Pump No. 3 port cargo hold bilges (bridge) 

1405.■ 

This is an odd entry in an engine room log, 
it is an unusual entry, and it would indicate that one of 
the officers on watch, or the master or the chief officer, 
but some deck officer, called the engine room and 
ordered their specifically to pump that particular bilge. 

Por that same day, however, in the deck log¬ 
book, under the bilge soundings, they show sero inches in 
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the port and starboard bilge, both a.m. and p.m. 

The peculiar entry in the engine room log¬ 
book, coupled with the absence of water as shown by 
the deck logbook, leads me to believe that they had 
a continuing problem in No. 3, and it was not being 
reflected inthe deck logbook. 
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0 do the 109:1 indicate that the problem was of a 
progressive condition? 


A Prom Portland, Oregon, as I say, the logbooks, 
apart from that entry, would seem to indicate that the 
condition was less progressive from Madras to Portland 
than it was during the month — better than a month that the 


vessel was pumping bilges almost every watch. 

On the voyage from Portland around to the East 
Coast with lumber, certai-'-y the indication there is that 

the entry of water into No. 3 hold was progressive and 
continuous. 

Q Now consider in context of that same question 
the log from Baltimore to Xligan, the question of whether t)u 
“try of water was progressively worse and worse. 

A Yes, on the voyage from Baltimore to Iligan, or 
X should say to Moji ~ 

0 Vie, 1 will a me nd my question to say "Moji" _ 


I am sorry. 

A — the evidence in the logbook — and 1 am talkirg ! 
now more of the deck log than the engine log - the evidence J 
in the logbook is that the condition was getting not only 
progressively worse, but completely out of hand. 

Q Wh.it is the purpose of logbooks. Captain? 

I 

* Th. purpos. of logbook. «r. to furnl.h . running 
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account of the voyage,, a diary, if you wij.1, of the voyage 
day by day, and conoto that these logbooks generally, 
whether the engine or deck -- to note any unusual occurrence, 
bothuBual and unusual occurrences during the voyage. 

In the case of the deck log specifically, 

•ntriee are made concerning the direction and force oi the 
wind, the state of tho sea, the courses which the versel is 
following, both by gyro compass and by standard steering 
compass; the deviation in the compass; the barometric 
pressure — a whole series of entries of that type, plus a 
"Remarks" column, watch by watch, which states any occur¬ 
rence during the watch. 

There is also provision made in the deck log 
for certain navigational observations, fixing the vessel’s 
position at noon, together with the distance run, the fuel 
oil consumed, freshwater consumed, fuel oil on hand, fresh¬ 
water on hand. 

In the case of tha engine log, the temperature 
and pressures of the various machinery and parts of the 
vessel axe noted; the engine revolutions are noted. 

There is ? provision for “’Remarks" column, 
where the engineer on watch indicates anything of tn 
unusual occurrence taking place during the watch, s*v 
also notes the time 1 * that ha punps the sstular — «. ;• j 
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tanks from the doubleJx>ttom or other fuel oil tanks :Ln the 
j vesse1 ' pumps them — things of that nature. 

: ° Ar ® th * bilg * ® ou n<iings and the pumping records 

important as anything else in the logbooks? 

A They are, sir. 

0 For whose purpose are logbooks kept? 

A Logbooks are kept generally for the purpose of 
the owner, of the vessel «o that they may review thorn at 

the end of a voya, end detain, how the voyage progressed 
and how the vessel performed. 

Q Are they kept for the purpose of anybody on board 
the ship also? 

A The rough copy — one copy of the deck log and 

one copy of the angina log i. always retained on board the 
vessel. 

These logbooks, 1 ahould add, in the case of the 

deck logbook, the offLcor on each watch initials and signs 

the entries for nis witch, and at the bottom of the page 

the chief officer and the master sign the logbook each day. 

Q Tha mister signs every day? 

A The master signs usually the day after, tie 

morning after the preceding day, after the last entry i„ 
the log. 

0 But ha signs everv ciay? 
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A He signs every day, as well as the chief officer 

Q From your experience aiul from your study o:f 

docuilentation in this caBe is there .\ny doubt in your mind 
that the master of this ship knew that he had a problem on 
the Madras voyage? 

MR. DE ORCHIS: Objection, your Honor. ::: call! 

for the operation of his mind. 

THE COURT: I will allow it. 

A There is no doubt in my mind, sir. 

Q Is there any doubt in your mind, sir, that the 
captnin of this ship knew that the ship leaked while it w?.s 
in Baltimore ? 

A There is no doubt in my mind, sir. 

Q Is there any doubt in your mind, sir, on the 
assumption as does appear in the depositions, that the 
marine superintendent and the tort engineer in San Franciscc 
read at least the Madras log, that they knew that thins was 
a problem on that voyage? 

MR. DE ORCHIS: Objection, your HonO*. 

TH.3 COURT: You are asking him to characterise: 
whatever the deposition says. 

MR. MALOOF: I will take out my reference to the 
cape: itioii. The only reason it was in, your Honor, was 
because the testimony in that he read the log. 

I 
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THE COURT: Then that ia the testimony. 

MR. MALOOP: May I rephrase my question your 


Honor? 


THE COURT: Yes. 


BY MR. MALOOP: 

Q Captain, assume that the marine superintendent 

of the Weyerhaeuser Company, Harold Baumgartner, road the 
log on the Madras voyage, the deck log — what log does the 

'• i 

marine superintendent read? 

A Ir the case of Mr. Baumgartner his title was 
marine superintendent. 

Q Yas. 


But his function was actually that of a port 


engineer. 


Q What log? 

A He would have read the engine room log. 

Q Then I will rephrase my question. 

Atsuire that he read it on that Madras voyage 
is there any doubt in your mind that as a marine superinteni- 
ent he woc ld know that there was a problem on that voyage? 

A There is no doubt in my mind. 

Q New assuming that Mr. Balkunas as the port engin>si 
of Weyerhaeuser read the deck log, is there any doubt in 
, your mind th«t Mr. Balkunas knew there was a problem? 
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A I think Captain Balkunas was the port captain, 

sir. 

Q I will accept that amendment, then. j 

A Had he read the deck log for the Madras voyage 

he certainly know that there was a problem there. 

' 

Q Are you familiar. Captain, with charter parties? 

A Yes. 

MR. MALOOF: I will withdraw that question and 

i 

come back to it later. 

\ 

Q Captain, in connection with what we are talking 
about, what is the important thing? Is it the wutsr in 

I 

t 

the ship alone that is important, just the fact th;st there 

» 

is a certain number of inches over the bilge well - 

I 

MR. DE ORCHIS: Objection, your Honor. 

MF. MALOOF: I haven't finished. 

HP, DE ORCHIS: Your Honor, this is going to ha 
a leading question — I can tell from the beginning. ; 

TIE COURT: Well, let him finish. 

* 

MF. DE ORCHIS: All right. 

Q Ycu have made certain conclusions. Captain. 

I 

New in discussinq the basis for your conclusions 
what was more important to you,the depth of the wafer as 
recorded in the sound in 7 records or the fact that 5 :ha water 
kept recurring? 
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A Tiia fact that the water kept recurring. 

i 0 Captain, Captain Dumbla testified in thin cane th*i- 

I 

4 |j when the 8hi P was *n Cristobal he tastec the water in the 

5 j No. 3 lower hold. 

6 I Now hfa also '-•otified that he lad blown out the 

I No. 3 lower nold with the triaodiuin phosphate, about 300 3 

ton,!, right up to the escape hatches so that nobodyoould get ! 

9 . ' 

rate the No. 3 lower hold. 

Cun you give us your opinion on how he could have 
tasted tne water in the No. 3 lower hold biloe well? 

12 

Yes, sir, I can. The only way that he could iav^ 

* | tasted that water was on the end of the sounding rod that 

the carpenter wan using to sound the No. 3 bilge. 

15 _ 

Q In your opinion is that a very effective test 
to determine fresh or saltwater? 

17 

A tio, sir, it is not a very effective tesr. to dfte: 

18 

mine fresh or saltwater. 

,o I 

I Q ,hov/ you. Captain, tfeyarhaouser Exhibit 2 <v>r 

identification, which is the clartor party in this aeme ' 


(handino). 


Acct you familiar with sue i charter part.y, 


Y^i, sir. 


'<n<lei it — in other words, you hnve chartered 


^ I vessels on both ends, huvo you? 
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I have chartarad vessels. I 

I do not understand what you mean by "hot 1 suds.*' 

As owner and charterer both. 

No, sir. I have chartered vessels only as 


q You have civen them up on a charter? 

A Well, I met change that. I have on ont: 

occasion chartered a vessel as a charterer, yes, sir. 

q Does a charterer have jurisdiction over the ship 
in the sense that he is the one who makes it seaworthy? 

A No, sir. 

MR. DE ORCHIS: objection as to form, ca.li.ng for 

a legal conclusion. 

THE COURT: It does; sustained. 

Q In your ecperience as a shipoimer who he • 
chattered a vessel, /h»t is the custom au to who is respon¬ 
sible for providing » seaworthy ship for the cargo? 

MR. DE ORCHIS: Objection. 

THE COURT: I suppose custom does not ovarride 
the terms of the agreement. 

1 think hs is going to say that the chur'-eror 
does not have that rasponaibility, but apparently Mr. 

0 *i Trohio dcosiot want him to say that. 

] will sustain i:he objection. 
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MR. MALOOFj Maybe Mr. DeOrchis will st.ipnlt to 
that the charterer does have the responsibility. 

MR. DE ORCHIS: I will let the Judge decide that. 
•®. MALOOFj I will withdraw that question, your 

Honor. 

BY MR. MALOOFj ^ 

Q Captain, from the documents that I had asked you 
to study in this case, were you able to cone to an opinion 
on the oaase of entry of water into the John Weyerhaeuser? 

A Yet. sir. I was. 

Q And what opinion did you cone to. sir? 

A My opinion was that the water entered the John 
Weyerhaeuser through a corroded and broken clapper valve ix.\ 
the port side of No. 3 hatch, and possibly through a clapper 
valve that was located on the starboard side hatch an well. 

Q When you say "broken," do you mean accidentaJ 
broken or wear and tear broken? 

A The evidence was that the clapper — the disk, if 
you will, was corroded and frozen in an open position. By 
•frozen" I mean stuck in an open position to rust. 

MR. WARNER: May I have that read, please? 

(Rocord read by the reporter.) 

Q By rust? 

A Dub to rust. 
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Due to rust? 


Yes. 


Q Captain, could thia have been a freshwater entry 
into the No. 3 lower hold bilge? 

A No, air. 

Q la that impossible, more or leaa? 

A It ia. The only way freshwater could enter the 
No. 3 bilge would be through the overflow of a wash basin 
through the drainage of the wash basin or a shower, if the 
wash basin and shower was connected up to that sanitary 
line. 

Q Would any captain of a Liberty ship know that? 

A Yea, air. 

ML. MALOOF: Mr. Warner, would you have a piping 
diagram for this vassal as of 1966? 

(Conference off the record.) 

ML. WARNER: This is all we have (handing). 

ML. MALOOF: Thank you. 

BY MR.MALOOF: 

Q wt.s it evident, sir, from your study of the logs 

Lit me rephrase that; I will withdraw that ques¬ 


tion. 


Flora your study of the logbook did you note any 


difference between the No. 3 and the other holds in the 
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ship? 

A Any difference as to what, sir? 

Q As to the problem we are talking about, sir. 

A Yes. The wo. 3 hold — I should say the No. 3 

bilges which serve the common No. 2 sod No. 3 holds, showed 
from both soundings and the pumping that there was water 
entering these hatches, this compartment where it was not 
entering the other compartments in the vessel. 

Q And in your experience is that 0 significant 

fact? 

A Yes, sir, it is. 

Q On a ship like this are the bilgea in the engine 
room and the bilges in the No. 3 lower hold connected in any 
way, or are they separate? 

A The bilges are separate, completely separate, 

e> 

sir. 

Q Did the logbooks indicate when would have been the 
end of the Madras voyage? 

A The logbooks indicated the end of the Hopewell, 
Virginia,-Madras-Portland, Oregon, voyage. 

Q And it ended where, sir? 

A It ended in Portland on the 6th of — I beg your 
pardon, it ended in Portland on the 15th of October at 
2400 — midnight. 
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q Captain, are ships' drafts vary important? 

a Yes, sir. 

q And did you study than in this case?* 

A I did, sir. 

q Did I ask you whether you were able from the 
documents to give an estimate of the number of tons of sea¬ 
water that entered this ship at various stages of tlie voyage 
between Tampa and ftoji? 

A You haven't asked me that yet, no. 

Q Did you do that? 

. 

A Yes, sir. 

q And were you able to com up with your estimate of 
the tonnage of seawater which entered? 

A X was, sir. 

q would you give tlv* Court your estimate or the 

voyage from Tampa to Cristobal? 

A Yes, sir. 

(After examining) On the voyage from Tampa to 
Cristobal, my records indicate — my analysis indicates that 
the vessel had 169 tons of added weight to the vessel between 
the tins she sailed from Tampa and the time she arrived at 

Cristobal in the Canal tone. 

The only way a vessel can add weight at sea is 

by the entry of seawater into the vessel under way. 


SOUTHERN DISTRICT COURT REPORTERS 
United States Court house 

FOUEY SQUARE, NX, NX 10007 TELEF HONE: CORTLAND H5 










547 a 

deBou tli illier-d irec t 


' i mkp 


4 8f' 


Q And did you do the name thing for the period cf 



time that the vessel was at Cristobal? 

A I did, sir. 

» V 

0 What is your estimate on that, sir? 

A Between the time the vessel arrived at Cristobal, 
after bunkering and steaming off Cristobal to clean her 
decks of an oil spill between the time she returnod and 
it was all-fast alongside the pier at the Industrial Division 
of the Canal Zona — between that time, on the 30th of 
December and her sailing from Cristobal on the 13th of 
January, the vessel gained another inch and a half o:: draft 
which would amount to TPI 73 tons. 

Q Was that last estimate, sir, the period o:: time 
she was at Cristobal? 

A Yes, sir. 

Q And did you estimate for the period of tine for 

the voyage, for the passage from Cristobal to Balbca? 

A i did. 

Q Will you tell the Court that estimate? 

A During that period of time the vessel gained one 
inch, during the passage, which is the difference in draft 
between sailing from Cristobal and sailing to Balboa — the 
vessel gained one inch, and that amounts to 48.9 tons — 

49 tons TPI. 
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I Q And the voyage from Balboa to rtoji, the sain* 

! answer — will you give us your answer, please? 

A Yes. During this period of time the vessel gained 
1 foot 6-1/2 inches, which amounts to 899 tons. 

Q So what total did you arrive at, air, from Tampa 

I 

tO Moji? 

A 1,190 tons. 

Q of extra weight? 

A Of extra weight, 

' Q And you interpret that to mean seawater, sir? 

A I do, sir, since the vessel did not discharge or 
load any cargo during this period of time and f$ie bunkering, 

the fuel oil bunkers that the vessel took on at Cristobal is 

^ . - 

taken into account in these calculations, plus whatever fresh - 
water was taken. 

Q You took into account everything that you should 

have? 

A X did, sir. 

Q Now, sir, assuming that there is a hole in the 

bottom of the port clapper valve, and assume again the ship 
is light — that is to say, the valve is above the sea — 

A Yes. 

0 — would water still go down into the bilges? 

A If the valve was corroded, the valve body vras 
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corroded, if the plug® at the bottom of the valve was 
leaking, if the flanges were leaking or corroded, yes, sir. 
Q Prom where, sir? 

A From the sanitary line which that valve service !. 
0 The human waste would go through that particular 


hole? 


A Well, no, sir --well, depending upon the size 
hole we are talking about. 

If the valve wastesprogressively, if the steel 
wastes progressively it doesn't all of a sudden happen. 

It is a progressing that happens over a period of time. 

It begins with a pinhole or a series of pinholes or leaks 
in an area, which allows water to drip through — in some 
cases come through in a small steady stream, but solid 
objects would cortinue to pass through *nrt go over the 


side. 


You mean liquid human waste, possibly some of il 


would go through the hole into the hold? 


Yes. 


Q But not necessarily solid waste. 

A No, sir. There might come a time whon the hole 
got large enough in area, then of course solid waits and 
everything vould go into the hold. 

Q 7here is a reference in Baumgartner's deposition, 

*• t- , 
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where !lr . Baumgartner said he was not sura the log was true. 

From your axparlanca, sir, what do you nuike of 
this ramark? 

MR. DE ORCHIS: Objaction, your Honor. 

THE COURT: Sustainad. 

Q Do you hava an opinion on that remark? 

MR. DE ORCHIS: Objaction. 

THE COURT: Sustainad. 

MR. MALOOF: I will withdraw the question, your 

Honor. 

Q Than at another stage Mr. Baumgartner said that 
the log doesn't say they ware pumping water from th« bilges, t 
Ware you able to reach any conclusion when you j 

read that? 

A Ten, sir. 

Q What conclusion? 

I 

A Wall, I think Mr. Baumgartner may hava been kidcinfr, 

i 

or ha may hava bean —- I am sura ha did not mean what ha 
sale.. That is the only thing you pump from the bilges is 
water. 

Q Now if this were a ship of yours when you were 

working for the Grace Lina, sir, and if you had read the 
* 

logs on the Madras voyage, perhaps while the ship was still 
at Portland, what would you hava dona? 
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*1*1* ORCHIS j Objection, your Honor. 

THE COURT: Sustained. 

*1R. MALOOF: I will withdraw the question. 

Q Assume that you were the marine manager and the 
captain told you that "No. 3 lower hold is showing water and 
we had to keep pumping it out," what should Mr. Baumgartner 
have done, sir? 

A Mr. Baumgartner should have immediately Lrvestige 
ed the problems, determined from discussion with the master 


and the chief engineer and a review of the logbooks how often 
this occurrence took place. Had he done that he would hav?. 
known that there was a problem, and then investigate the 
cause of the,entry of this water to determine what the cause 
was and rectify it. 

Q If he never learned the cause of the water, should 
he have sent the ship to sea with cargo aboard?' 

A No, sir. 

Q Assuming that he was not told by the captain but 
simply read the logbooks for the Madras voyage, what should 
he have done? 

A If he had simply read the logbooks he should have 
come to the same conclusion, that there was a definite, con¬ 
tinuing problem in the bilge lines that served the No. 23 
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oo— o n cargo hold. 

Q When you say "a problem," ~ 

h That then was an entry of water. 

Q And would your answer be the same,he should not 
have sent the ship to sea in that condition? 

A Yes, until ha determined what the cause vms, 
where the water was coming from,and rectify it. 

Q From your experience would you be able to answer 
whether or not this ship was seaworthy at Baltimore? 

MR. OE ORCHIS: Objection, your Honor. 

THE COURT: I will allow it. 

A Z would say this vessel was not seaworthy to carry 
cargo in No. 2 or no. 3 hatches. 

Q Hell, let us go beyond cargo. Would it be sea¬ 
worthy with any human beings on it? 

A In Baltimore? j 

0 In going to sea, sir, across the Pacific. 

A well — 

Q Z will withdraw that question. 

A II: is a difficult question to answer. 


25 
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Mow r sir, on th'» same questions I had 
addressed to you with regard to Mr. Baumgartner, 
assume that Hr. Balkunas read the logbook for the Madras 
voyage only. VThat should he have done? 

A Captain Balkunas, having read the deck J.og- 
bock and seen the bilge soundings, he should have then 
consulted with the marine superintendent, Mr. Baumc&rtner, 
to determine if Mr. Baumgartner's review of the engine 
room logs indicated a considerable amount of pumping in 

Mo. 3, and as the logbook 3hows that would have been 
seen. 


He should then have, together with Mr. Baum¬ 
gartner, determinedv#iat the situation was, what was causing 
the entry of water into this compartment, and Mr. Baum¬ 
gartner then should have rectified it. 


0 Assume tie captain knew the ship was leaking 
at Baltimore. What should he have done? 

A Be should not have allowed ~ 


0 Excuse me. Let me add something further to 
the question. And he didn't know the cause of the 
leak. Then vhat should he have done? 

A Well, six, he should have first of all r.ot 
allowed any cargo tc be loaded into the common No. 2 and 
No. 3 hold, ano he should have immediately informed hi 3 
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owners of the problem and requested that they find the 

cause of this water entry and correct it. 

0 Assume further that Mr. Baumgartner# be«;ides 
reading the Madras logs# also had an opportunity to 
read the logs for the voyage from the Northwest around to 
Baltimore. 


A Yes# sir. 

0 What should he have done in that case? 

A This just adds icing to the cake# if you will. 

It is further evidence from the deck logs in particular 
that there is a continuing progressive entry of water 
into the Mo. 2 and No. 3 compartment. 

0 And would your answer be the same for Captain 
Balkunas? 


A Yes# sir. 

P And the master of the ship? 

A Yes, sir. 

Q Are you familiar with Liberty ships# sir? 

A Yes# sir. 

Q This problem with the clapper valve# does it 
come to an owner of a Liberty ship as a complete shock? 
A No# sir. 

Q Was it a sort of a continuing problem chat 

people should always have been careful of? 
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Yea, sir. 

Tha': is on Liberty ships and similar type 


A 

0 

ships? 

A The clapper valve of the Liberty ships :.n par¬ 
ticular gave a great deal of problems. 

0 Do inspections of the cargo hold custonuirily 
go into the log)>ook? 

A Yes, sir. 

0 Are they recorded? 

A Yes, sir. 

C? Captain, Captain Dumble, in his deposition, 

said that at one point in Cristobal he was told by the 
carpenter that there was six feet of water in the llo. 3 
lower hold, but on that day the log only records 38 
inches. 


A Yes, sir. 

0 Are you able to come to some conclusion from 
that fact? 


A T 7ell, sir, the only conclusion is that the 
bi:.ge soundings don't reflect for that day particularly 
the height of the water in the No. 3 port and starl»ard 
bilges that occurred in that day. 

0 Sir, what's the purpose of sounding the 
bilges .n the cargo holds? 
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A The purpose of sounding the bilges in the 
cargo holds is to determine if there is any entry of 
water into the vessel. 

0 (That's the purpose of sounding the bilges, for 
example, in the Ho. 3 lower hold? 

A The purpose of sounding the bilges in the No. 

3 lower hold is to determine if there is any entry 
of water into the No. 2 and 3 common compartment, 
lower hold compartment. 

0 Tho cargo compartment? 

A The cargo compartment. 

p Co you have an opinion, 9ir, from the logbooks 
and the depositions that you have read, on whether, having 
sent the ship to sea this (/ay, the damage to the Iligai. 
cargo would have been certain or not? 

A Yes, sir, I do. 

0 llhat is your opinion? 

A Kith the situation as it developed on tha 
ship from the records of the previous voyages, and nad 
nothing been done to rectify this situation, then my 
opinion isthat damage to the Iligan cargo would certainly 
result. 

MR. MALOOp» Your witness. 
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CROSS EXAMINATION 
BY MR. WARNER: 

0 Captain, have you ever served in a Libecty-typ<» 

. i 

vessel? 


A I have never sailed in one, no, sir. 

0 What has your experience been? What type of 
vessels have you served on? 

A Victorys, C—2s, C~3s and passenger vessels. 

Q I want to call your attention to an October 13, 

1966 entry. I think there was colloquy in your tsstl- 
moiy with respect to "Pump No. 3 port cargo hold bilges 
(Bridge) 1405." 

A Yes, sir. 

0 Didn't you comment it was unusual for the 
bridge to call down and order the bilges to be piunped? 

A I testified that it was unusual with the versel 
at sea at 1405, which is 5 minutes past 2 in the afterioo , 
for the bridge to call to the engine room with the 


specific request that No. 3 port bilge he pumped. 

0 I ask you then to look at Exhibit 31 :.n 
evidence, and I ask you to road the full entry at the 
bottom of the right-hand page there and interpret it for 


Evaporater to domestic tanks, steam out 
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starboard settlor 8c20 to 11»50. Pumped out No. 1 
port aid starboard cargo hold bilges. Pumping out 

ballast No. 3 port and starboard double bottom. Four 
hours." 

Q What is No. 3 port and starboard double 
bottom? 

A No. 3 port and starboard double bottom is the 
fuol oil tank. A fuel oil double bottom. 

Q Was there ballasting? 

A Yes. 

0 That means sea water was being pumped out, 
right? 

A Out of the double bottom. 

Q Isn't it possible some of it got into the 

bilges while: they were pumping out and that is why the 
bridge ordered them to pump out the bilges as well? 

A No. 

0 Wouldn't that be a common-sense order from the 

bridge, if you are pumping out the double bottom to also 
suggest the bilges be pumped out as well? 

A No, air. 

Q Y*>u wouldn't do it if you were on a vessel? 

A No, sir. 

0 You wouldn't do it if you were on a vessel? 
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"o, sir. 


know? 


-s there any sheer on a Liberty ship, if you 


Sheer? 

Yes, sheer. 

Yes. 

How much? 

I wouldn't know the exact amount. 

But you testified it floats flat? 

Yea. 

So if there was water on the end of Ho. 2 


it wouldn't run aft? 
A Vo, air. 


There was not sufficient sheer for it to run 


aft? 


A There is sheer measured on the weather deck of 
the vessel. There is no sheer in the tank tops. The 
tank tops of the Liberty are parallel with the flat 


keel. 

0 How many vessels have you served in that you 
have been down by the head at sea? 

A I have never been down by the head at sea. 

° I,ow m,in y vessels have you observed that, 
have been down by the head at sea? 


SOUTHERN DISTRICT COURT REPORTERS 
United States Court House 

Foley Squarely., my. KXH7 telephone: ODrtland 7-458) 













560 a ,;>*3 

mda8 deBouthillier-cross 

A At Rea? 

0 lies. 

A I have observed no vessel down by the head at 

sea. 

Q You testified on your direct that you examined 
logbooks and three depositions, of Handle, Baumgartner and 
Captain Dumble. Did you read anything else relating to 
the trip to Iligan City? 

A Would you repeat your question again, coun¬ 
selor? 

0 You have testified on direct you examined the 

deck and angina logbooks, and you also read the deposition;} 
of the master, Mr. Baumbartner and Mr. Handle. My ques¬ 
tion to you is, did you examine any other documents? 

A Yaa, sir, I did. 

Q What other documents did you examine? 

A I examined survey reports issued by the 
American Duraau of Shipping. 

0 May I show them to you? 

A Yes, sir. 

0 Did you examine this file, F10 for identifi¬ 
cation (handing)? 

A Tills survey by Captain J. B. Rynbergen I have 
never seen. These two stowage plans for a lumber cargo 
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I have never seen. 


4 94 


MR. WARNER* May I have this narked for 
identification, please. 

(Defendant Weyerhaeuser Exhibit 0 narked for 
identification.) 


A The American Bureau of Shipping report do. 
N014994, Hew Orleans, July 14th, 1 nay have seen. I 

a number of American Bureau of Shipping survey reports. 

0 May I show you — 

MR. I ALOOFr TTliat was the date of that? 

THE WITNESS: July 14, 1963. 

0 May 1 show you Weyerhaeuser Exhibit 0 for 
identification. Was this the sheaf of reports you 
saw, or copies thereof? 

MR. MALOOF: I must object to this. I 

was very careful during my direct to limit the captain's 
opinions to his examination of the logbooks and the 
depositions. I think Mr. Warner is about to make the 

captain his witness if he introduces that document. I 
was careful on that, and I an sure that is what I did. 

THE COURT: lie hasn't offered it yet. I 

will allow the question. 

A I haven't seen this specific file. I have 
seen photostatic copies. 
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Q Of that fila? 

A I an not sure it was this file. I haven't 
attempted to match every ABS report I saw with this one, 
hut X have seen some 53-odd, if I am not mistaken, American 
Bureau of Shipping reports covering the SS John Weyer¬ 
haeuser. 

Q Fifty-three? 

A Yes, air. 

0 Did you find anything derogatory about the 

John Weyerhaeuser in any of the ABS reports? 

MR. MALOOF* Objection. That is not re- 

{ 

sponaive to direct. 

THE COURTS It is a conclusion. I will 
allow the question. 

I 

Do you understand what he means by anything 

derogatory? 

•» 

THE WITNESS! Yes, sir, I do. 

THE COURTS All right. 

■ 

I 

A I would never expect to find anything de- 

I 

rogatory in any ABS report about any vessel. 

0 Why? 

A Because it is not the function of the American 

! 

Bureau of Shipping to make derogatory remarks about the i 

• 

vessels they class. The ABS report alnply detei-mines 

SOUTHERN DISTRICT COURT REPORTERS 
United States Court House 

— --• ■>" 11 u «V VWTT Tm nunui. fOoTl Aun 








mda 


563 a 

deBouthillier-cross 


196 


3 

4 

5 

6 
7 

6 1 
9 

K) 

11 

12 1 

13 i 
I 

l. 

14 E 

15 

16 


tha: for the vessel to remain in class e certain pi see 
of ’vork must be done and has been done and the vessel 
is, therefore, retained in class, and the surveyor so 
recommends to the American bureau of Shipping. 

0 Is the word of art describing what should 
be done called an outstanding? 

A No. An outstanding is work that has been 
allowed to be deferred, either to owner*s convenience or 
to next special survev or to next annual survey, next 
drydocking, et cetera. 

Q Is the word of art a recommendation? 

A A recommendation is work to be done, yus, sir. 

Q Did you find in any of these 57 reports that 

you examined that any recommendation made by the inner iccn 
Bureau of Shipping had not been carried out with respect 


,7 1 

j 

to the John Weyerhaeuser? 

18 

A I did not, sir. 

19 

Q fohat is the general reputation of Weyerhaeuser? 

20 

You have been in the trade for a great many years, in the 

21 

steamship business. 

22 

KR. MALOOP: Objection. 

23 

THE COURTi I will sustain the objection. 

24 

0 Do you know Mr. Baumgartner personally? 

25 

A No, sir. 
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q You never net hin? 

A I never met him. 

0 Were the opinion* and conclusions you expressed 

here this morning based in any way upon the Anerican 
Bureau of Shipping documents that you examined? 

A Mo, sir. 

0 That had no relevance and no influence upon 

your judgment? 

A wo, sir. 

0 In short, you relied upon the logbooks 

and the three depositions? 

A Yes, sir. 

0 Anything else? 

A Wo, sir. 

q nothing else? 

A Nothing else. 

q Any surveyors* reports? 

A Surveyors* reports, yes, as to the amount of 

water in the hatch in Moji, the condition of the valve. 


21 yes. 



22 I 

0 

Anything else? 

23 1 

A 

Wo, sir. 

* \ 

0 

What was your relationship with Liberty ships? 

25 1 You 

claim 

you had sonething to do with than. You testi- 
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fled you haven’t sailed in thtsn. what did you have to 
do with then? 

A I operated for a period of four years four 


Liberty ships. 

0 Pour Liberty ships? 

A Yes. 

Q During what period? 

A The period of 1959 to 1964. 

0 For what company? 

A Peninsula Navigation Corporation. 

0 What was your role at that time? 

A General operating manager. 

0 V7hat did your duties consist of? 

A They consisted of the supervision of the entire 

marine operation, which included the hiring, the selection 
and hiring, of masters, of chief engineers, first officers, 
chief officers, the maintenance and repair of the vessel, 
their husbanding, their storing, their manning, bunkering, 
insurance,P and I placed on the vessels, the negotiation 
of charters for the fjmployment. of the vessel, the appoint¬ 
ment of agents to handle the vessel in foreign ports, the 
arrangement for stevedoring cargo into and out of the 
vessel, when that wan the function of the owner of the 
particular charter party. 
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i 

'( 


2 

0 Did you have anythin? to do with the bi¬ 


3 

annual, or I think at that tine it was the annual Coant 


4 

Guard inspection of the vessel? 


5 

A Oh, yes. 


| 6 

0 Uliat did that consist of? What did they do? 


7 

A Biennial investigation? 


8 

0 Let's take that. What did they do? 


9 

A At that tine, if I an not mistaken, wc weren't 


10 

on biennial, but perhaps we were. I forget exactly. 


M 

That entailed seeing to it that a port engineer was 


12 

assigned to the vessel during the conduct of the biennial 


13 

, inspection, assuring that any recommendations mada by 


M 

the Coast Guard inspector inspecting the vessel were 


15 

carried out promptly. 


16 

0 Did you personally participate with the Coas-. 


17 

1 

Guard in the inspection of any of these four Libertys? 

1 


18 

A In some cases, yes. 


19 

0 What did you do? 


20 

A I went with the inspector while he conducted 


21 

his inspection. 


B 

0 Did the Coast Guard inspect the holds of the 


D 

Libertys while you were there? 

; 

24 

j A In some cases, yes. 


25 

0 Was that required in the biennial inspection* 
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A Yes, 

0 What do they do when they go into the hold? 

A They look for general cleanliness and condi¬ 

tion, they invariably inspect the bilges, the rose boxes, 
they inspect the tank tops, the manhole covers for the 
double bottom tank tops for leakage, they inspect the 
bulkheads for signs of wastage, erosion. it varies 
with the inspector. Some go down and walk around the 
hatch and climb up aaain, and some make a very thorough 
and detailed inspection. it all depends on the in¬ 
spector involved. 

0 Were you aware that the John Weyerhaeuser had 
undergone a biennial inspection at Portland, Oregon 
prior to the voyage we were talking about? 

A I was, sir. 

0 Were you aware the American Bureau attended the 
vessel, also? 

A I was, sir. 

0 Did you take that into consideration in 

reaching your opinion this morning? 

A Well, yes. TThen you say take it into con- 

aider.tion, I waa avare of that fact when I reached ny opinitjn 

yes. 

0 were you aware that at the Port of Baltimore 
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three or four surveyors attended the vessel and sur- 

veyed her for an on-hire survey? 

MR, MALOOF* Objection to that. That is a 

fact not in the record, sir. 

THE COURT. Thera was seme testimony about 

aomebody going on th. vossel at Baltimore. t:ow, I 
don't claim to remember Just what it was, whether it wa 

three or four surveyors or one or two. 

Had anybody told you that anybody went on the 

vessel at Baltimore and looked at it before she sailed* 

thk WITNESS* les, your Honor. ' 

s 

the court. Mi right. 

1 

BY MR. WARMER* j 

o Did you take that into oon.ider.tion in reachir , | 

your opinion this morning? 

A I did, sir. 

0 Did you know surveyors also attended the vessel 

in Tampa before the loaded in Ho. 3? 

A Yes,sir. 

q And you took that into consideration this mornix <7 

before reaching your opinion? 

A I did, sir. 

THE COURT. I gather the water that c.une aboard 
on previous voyages is what you base your opinion on 
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primarily, isn't it? 

THE WITNESS* That, your Honor, plus the 
water that continuously entered after the vessel left 
Baltimore and while she was in Baltimore. 

THE COURT* But if we are trying to decide 
whether somebody should have done something about it 
at Baltimore, as I believe you said Mr. Baumgartner 
shouldn't ever have let that ship sail? 

THE WITNESF* Yes, sir. 

THE COURT: You are basing that primarily 

on the record of what happened on the previous voyages? 

THE WITNESS: That's correct, your Iloncr. 

THE COURT: All right. 

BY MR. WARNER* 

0 Did you compute the increased draft of the 
vessel between Baltimore and Tampa? 

A No. 

0 Why didn't you? 

A Because in Baltimore the vessel is in brackish 
water. The exact salinity of the water in Baltimore 

I do not know, and it would be a very involved calcula¬ 
tion to determine it. 

0 It is done every day, isn't it, by any operat¬ 
ing man? 
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A Hot really. 

0 How do you know whether your vessel is over¬ 
loaded or not when you sail from Baltimore? 

* If you are on your drafts# yes# you would 
do it. Xf you are loading a deadweight cargo in Baltimore 
you would predetermine what the salinity of the water 
was and determine to what marks you could load in 
Baltimore so that when the vessel arrived in salt water 

she would be on her narks. 

0 You will agree with me any third mate could 

compute what the real draft is? 

A Knowing the salinity, of course. 

(> But you didn't do it? 

A I didn't dtermine the salinity of the water 
in Baltimore at that particular time, no. I don't 
know how I would know what the salinity of the water in 

Baltimore was in December of 1966. 

0 Did you make any effort to find out? 

A No# I di d not. 

q On your direct you said that problems with 

clapper valves were quite common in Libertys. Arc 

problems with clapper valves common with other vessels? 

A Not to the extent that they were in the Liberty 

ship. They were a problem in the Liberty ship simply 
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because they wore out of the way, they were in a cargo 
space, and they had a tendency to corrode, corrosion 
advanced before people really had a chance to determine 
they were corroding. float clapper valves are in the 

engine room where they are under surveillance 24 hours 
a day. 

0 You are talking now about a vessel in which the 
engine room is midships, are you not? 

A That's right. 

f' what do they do about the ones where the 
engine room is on the stern, run the pipes back there? 

A That's right. 

Q What's the difficulty — you say they didn't 
have as much difficulty on other than Liberty ships. 

Did they have difficulty with clapper valves on other 
ships? 

A [ aia sorry. l cidn't hear you. 

0 -Did they have difficulty v/ith clapper valves 
on vessels other than Libertya? 

A The Liberty was femous for it. 

0 What about other vessels? What about the 

Victory? 

A I haven't heard of it being a probl«n on a Vic¬ 
tory ship. 
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0 Did you ever have any problems in your four- 
ship fleet with clapper valves? 

A No, sir, we did not. 

0 And you operated them fo:: four years? 

A Yes, sir. 

Q I think you testified on direct that you 
worked for Grace Line. 

A Yes, sir. 

Q You transitted the Panama Canal on numerous 

occasions, I gather? 

A I transitted the Panama Canal on one occasio 

only. 

Q You were talking about salinity of the 

water at Baltimore. What about the salinity of the 
water at Tampa? 

A Tara pa .is right on the sea. The salinity of 

the water in the port of Tampa vrould be salt water, 
as far as 1 am concerned. There would be no fresh 
water allowance. 

Q You are playing hero with about — you com¬ 
puted 169 tona, right? 

A Yes. 


24 i 0 So we are talking a)>out three inches? 



•I 

i 


A Three and a half inches. 
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0 All right, three and a half. 

So we have a little swell ctiming in, anil 

if somebody took the drafts incorrect] y and if you hav.j 

got that coupled with a little fresh water, that ooult 

toss your figures out completely, corld it not? 

MR. MAIA30F: 15» that in the record, that 

someone took the drafts incorrectly? 

THE COURT: No. He it asking if they 

didn't get the figures right. 

MR. MALOOF* All right, that was a hypo¬ 


thetical . 


TIIE COURT: And I suppose it would. 

A xt they didn't have the figures correct.. 

0 It is not unusual, is it. Captain, to have to 
gue3s at the draft. Uhen you get out there it in goinc 
up and down as you look at the front end of the- ship 
and you sort of take a mean of what it is, do you not? 

A No, air, you don’t. 

0 Ifoat do you do when you ha/e a swell? 

A I know of no place ycu have a swell rurring 
when you are made fast alongside a pier. 

° t/hat about little wavelets? 

A Ho, sir. 

0 Not a bit? 
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r 1C h3ve rever seen little wivslats urourc s.h 

ves3el —- 

C you never stood there and matched — 

MR. MALOOF: Let the wit near. give t ic 

Till COURT: Let hin finis i„ 

A I have never seen little wavelets firoui.i! ch 
lx)/? or the stern of a ship alongside j pier other than 
ports like Capetown, for an sxanple, /here there Ls a 
definite sue ere. Out in Tampa, Florida, or rn r< /r, 
or ?.r. Crist ’l»ai, I nave never seer' Li t..c wave (.it : . 
waver is usually still. 

0 hen aver you have gone out there the voter: 

bean lvitig rhera line a hath rub anrl vhern hat bee,' no 
rise and far* i-. tha water there as you lookec at It '• 

A ot i.i/nqsidc the ship. The shir ii ilor>< 

the pi ir. Vnu ara looking at the inboard side cl* th. 
rersel tie draft marks a :o aft of the stp;i <uC dm 

the rt impost. 

C< Xr ihort, /ou have never stood out :Jo"i ai 
watched the \ n :<sr go rp and down and done just ilk * vi>. 
and decided -.h »: ua.3 tho noan? 

ti* • MALOOP: I think wi err apprceoir.} v - ) ai 

“•Shi tat .'.or ,yn:r Hero 

*M; T/fR”s I think so, 

ONLY COPY AVAILABLE 

• H'Tfc.ifN OiSlW TCOsiF . k-fv.v. rp 
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HR. WARNER. All right. t will with- 
draw the question. 

BY MR. WARMER» 

° Now ' *** ? avo UB figureu on the change 

in the draft while the vessel was in the Panama Canal 

area. I think you came up with one end a half inches 
for a total 73 tons. 

A Yes, air. TThile she was at. Cristobal. 

0 Did you tak into conaideration the vessel tock 
fresh water there? 

A Yes, air. 

0 How many tons did she take? 

A While she was in - l didn’t take into consider;.- 

tion the fresh ’.rater she took there. i took into 
consideration the fresh water she had and the fuel oil thai 
she had when the draft was taken after bunkering and 
steaming to clean decks ard arriving at the industrial 
works in the Canal Zone. I took that draft as noted in 
the logbook. I then — and I noted the fuel oil that 
was on board at the time and the fresh water that was nct«< 
as being on board at the tine. i then made an allow¬ 
ance for the fuel oil that she burned. 

0 How nuch was that? 


A total of GOO barrels or 89 tons, and the 
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2 

logbook shows that on sailing from Cristobal she had 

l 

I 3 

five tons less frenh water aboard than she had on arriva; . 

4 

5 

So taking that total of 94 tons which the 

S 

vessel consumed, it you will****and I made no allowance in 

f 6 . 

this, by the way, for other stores consumed so those are 

7 '• 

on the high side, 1 made no allowance for the fact that 

1 8 

the vessel's provisions were being consumed by the crew. 

9 

I made no allowance for the fact that lube oil was being 

10 . 

consumed in the engine room, because these are difficult 

11 

things to determine, so I made no allowance for that 

12 

consumption. This is just the consumption of the fuel 

j 13 

oil and the amount offresh water she had noted in the 

M 

log on sailing as opposed to the amount of fre 3 h water th« t 

; 15 

she had loaded noted in the log when the drafts wrre nctec 

16 

at the industrial canal. 

17 

0 Tell me. Captain, was a change in draft of an 

18 

r 

inch or an inch and a half sufficient to alert a master 

1? 

to the fact there was something wrong with his vessel? 

20 

A Certainly. 

21 

0 Tell me why? 

22 

A Because when you are drawing an inch and a 

23 . 

half more than you think you should upon leaving the j 

24 

Canal, and you have been drawing three and a half inches 

j 

25 

more than you should upon arriving at the Canal, and 


SOUTHERN DISTRICT COURT REPORTERS 
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masters -- 


I an talking about the inch and a half in the 


Canal. 


A The master should have known about the 
three and a half inches arriving at the Canal, and cer¬ 
tainly he should have been concerned aLout the additional 
inch and a half the vessel apparently took on whLle in 


the Canal. 


First of all, my question was — you come back 


and you have answered three and a half, 
was directed to the inch and a half. 

A I am sorry. 


My question 


0 And I asked you if the inch and a half was 
sufficient to alert the master? 

A Yes, sir. 

0 in other words, it is your position that this 
is an exact science? 

A The taking of a draft is as exact as you can 
possibly make it, and it is exact, as exact a. anything 
i® shipping business # 

0 Tell us how you take the draft. De- 
scribe the front end of the ehlp with the markings. 

A "he draft narks are eix Inches high. They 
are six Inches between the top of one draft mark and the 


southern district court reporter? 
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bottom of another. 


l 

i 



The draft Is taken — you have a six-inch 

area to — 

0 To guess? 

A — to look at. You can tell whether you are 
half, which is three inches, or a quarter, which is an 

4 

inch and a half, and so on. 

0 But we don't have inch marks? 

A No. 

0 All we have got is a 2, 3 or something of 
that sort, v/hiah is six inches high? 

A Yes. 

0 And then a void space, and then there will be 
2, 4 after that? 

A Yes. 

i 

Q So you have to look and say I guess it's so- 
and-so and I will decide it's such-and-such? 

A No, sir. 

Q It's an oye measurement depending on the in¬ 
dividual. One individual, the second mate, might 
take it one way and the third mate might gauge it 
differently? 

A This is always a possibility. However, read* 
ing drafts after you have read enough it becomes a very 

SOUTHERN DISTRICT COURT REPORTERS 
United States Court House 
wv wv mnrr m cpmowf- gortlano 7-4500 
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qood, almost a science, if anything in the shipping 
business cam >e called a science. 

0 Were there aiy v/aves in Cristobal that you 
are aware of? 

A Fardon? 

0 V aver in Cristobal when you have been in ther<. 
A fot alongside o): the pier, no. 

0 lot alongside o:: the pier? 

A to, air. riot when I have been in Cristobal 
0 Captain, you talked about a hole, an opening, 
in the No. 3 port sanitary valve line in th» lower hold 
C-f the John Weyerhaeuser. In your op n.ion, what was 

the cause of that hole, do you know? 

A Well, my opiiion, based ou the surveyors’ 

reports and based upon the testimony of Mr. Mandle arc’, r. : 
Uaumgartner,is that it was was wasted, rorroded, corroded 
through. I didn't ac;e it. 

0 So you really don't have you:r oun opinion? 

A No. 

0 You have r.o personal knowledge cf the facts 

upon which you based your opinion? You haven’t seen 

the valve? 

A X have not neen the valve. 

MR. ."UtiODF's Objection. He had the opj or ■ 

SOUTHERN JiSTFMC T COURT REPOR TERS 
Uhtkd Status Court House 
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tunity to road the testimony of the operating manages 

j 

and marine superintendent of defendant Weyerhaeuser. 

THE COURT* He made clear what he based it 

I 

upon. 

BY MR. WARNER: 

Q Do I understand your testimony to be that it 
is your opinion that the No. 3 port clapper valve had been 
Leaking for a substantial period of time prior to the 

i 

vesse]. commencing loading at Baltimore for Iligan? 

A Yes, sir. 

C> What facts da you base that opinion on? 

A The fact tiat — two facts. One ie the con¬ 
tinuing entry of water into the No. 2 and No. 3 conpartnwi nt 
as evidenced by prior voyages, the logbooks of prior 
voyages, and, secondly, the testimony oi: Hr. Mandle -tnd 
Mi. Bauraburtner, the master, coupled with the survey 
reports at Moji, all of which indicated or .‘itateci 
that this valve was wasted with a hole, and 1 think at orr 
point it was described as being a quarter of an inch jv 
four inches wasted area. This is something that taces 
u long tine to heppen. 


SOUTHERN 0*STRICT COURT REPORT ER.'i 
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0 How long? 

A I couldn't possibly give you a specific time, but 
certainly it would be measured in months. 

0 How BMny Months? 

WU. again it is impossible for me to qjve you 
a specific tims, but I would say a minimum of six months • - 
and that is an estimate. 

0 I gather that* a deck officer ano a master you 
have been responsible for the condition of the cargo com- 
partaents before cargo was loaded, have vou not? 

A Yes. 

0 What did you do in the normal course of events 

before receiving the cargo? 

A Before receiving the cargo the chief officer and 
th. fir.t assistant engineer inspect all of the hatches that 
the cargo is to be loaded into. 

They look for oil leaks, faulty manhole covers in the 
double bottoms. They inspect the bilges; determ.ne that 

th. ros. boxes are clear, the strainers are clear, that they 
are properly covered. 

They inspect th. hatches for cleanliness, and that a, 
about the extent of th, inspection that the chief off.car 
and the first engineer make. 

0 Is there any indication that any loss than th.it ! 
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was done by the WEYERHAEUSER personnel on the John WEYER¬ 
HAEUSER on the trip in question? 

I 

MR. MALOOF: Objection, your Honor. ’ no not think 
it is possible to answer that. 

THE COURT; All he can say is whether f here was any 

. 

such indication in the material that he real. 

MR. MALOOF: Then I will withdraw that. 

A I saw no entry in the vessel’s deck loo that such 
an inspection was made prior to loadinq cargo at haltimore. 

t 

^ Is there any indication that the stens which you 

j 

have suggested were not taken by WEYERHAEUSER? 

A Well, all I can answer, sir, is that I see no 
indication in the vessel's deck logbook that such an insnectijor 


was made. 


0 You in your role as a charterer and as an owner 

and agent are familiar with the on-hire surveys, are yoj 


not? 


I am. 


0 What do these surveyors do when they have an 
on-hire survey? 

A The purpose of an on-hire survey is r.n determine 

{ 

any pre-existing stevedore damage. And by "ste'-Moru damage' i 
let me explain -- anv damaqe to the vessel'., structure that 

I 

is caused by stevedores loading cargo into or rtischjr.jinq 
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cargo out of the 9hip, and to determine any hull indents 
caused by the vessel landing heavily against piers or caused 
by tugboats landing heavily against the vessel. 

This is the essence of an on-hire survev and — 

Q Woi^ld they — excuse me. 

A — and also indicate the condition and amount of 
sweat battens in the vessel and to note any deficiencies 
in the pipe guards or items of that nature. 

0 Would they pay attention to any signs of leakage? 

A Yes, if there were signs, definite siqns of leaker* 
they certainly should — whether thev would or not, but a 
proper survey should. 

Q And were you aware that the bilge rump of the 
JOHN WEYERHAEUSER had been sent ashore tor reoairs in 
Portland, Oregon? Did you notice that? 


0 You didn’t pay any attention to that? Did you 
notice the entries relating to the cleaninq of the strainei 
and getting this out of the bilge system running into 


No. 3? 


A During the voyages that I looked at the log? 


Yes. 


Yes, sir. 


0 What inferences did you draw from that? 
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A Well, in one case there was an entrv that trash wasi 
beina removed from the bilge suction. 

I could only assume trash would be anythin*' -- it might 
have been this fertilizer that was mixed with w iter and that 
wai clogging up. 

. t 

That it the only trash I can think of. 

Q If you got trash in the valve* system of the nilge, 

could that permit a backing up of water into No. 3? 

t 

A Trash in the system? 

I 

° In the system so that the valves couldn't properly 
close. 

l 

• 4 

f 

A No, it wouldn't back up. It would just be unable ; 
to pump. 

0 But no water could go into the bilqe if the bilge- ; 
line and valves are open? 

A Prom the engine room? 

0 Prom the engine room, yes. 


A If the suction valve is filled with tiash, no, 

I would say no. 

Are you familiar with the manifold svstem on the 
bulkhead between the engine room and No. 3 whereby the 
valves for the control of the euronin-i system on i Liberty 


! 

! 



in the forward end of a ship are located - - are y *ou familiar! 

I 

with those valves? 
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A I am .amiliar with them but I am not qualified 
really to go into a technical detail. 

0 Have you ever been down in the engine room and 
supervised the pumping of bilges? 


Q Have you ever had anything to do with a bilge :,- m - 

A With a bilge pump? 

0 Yes. 

A No, sir. 

Q You are a deckman? 

A That is correct. 

0 So you really do not know from what the water 
could have backed up through the system, do you? 

A Your question I thought was i£ the bilye suction 

in No. 3 port was clogged with trash, would that cause the 
water to back up in that system, and to that extent I said. 


MR. MALOOF: Judge, I am qoino to object to this 
whole line of questioning. 1 do not understand it. His 


witnesses from San Francisco know very well how water came 
into the ship. Why do we spend time on this back-up of 
bilge pumos? 

THE COURT: I will permit it. I assisne this is 
preliminary to something that the defendant wants to bring 


l 
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I 

out later. If he does not, of course r •.ijj ignore : ♦ 
completely. 

We will take a five-minute recess. 

(Five-minute recess.) 

MR. WARNER: This is the la:, t ore on •os r ,. 
Weyerhaeuser offers in evidence i xiu. r j, ,/h. h 
consists of the American Bureau of Shioninn re*-i >i t.; r-*j i> i.io 
to the JOfUl WEYERHAEUSER (handing). 

MR. MALOOF: I object to this, your Hcmor. t 
think your Honor has ruled on it. We do not know what p« r*»on 
made the surveys. I cannot oossiblv '• ross-exarune it. It 
isn’t good evidence, your Honor. 

THE COURT: May I see it, please. 

(Document handed to the CcuTt.) 

MR. MALOOF: I might add that the law is that if 
this is a due diligence case, it does not mean due diligence 

( 

in gathering certificates. 

MR. DeORCHIS: May T be heard just a second on t.»i$. 
your Honor? ; 

I 

THE COURT: Yes. 

MR. DeORCHIS: The witnes has tc:»t. c iej that he 
studied, among other things, these reports,.the iBS reports. 

i 

j 

MR. MALOOF: Ho, I limited my nuestiors to the 
loqbooks and the depositions -- althouih hn "-a- have lookcu ; 

ONLY C0?Y AVAILABLE 
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at them, and we do not even know which ones. 

I 

THE COURT: According to my notes Mr. deBouthi 11 1 eri 
said he did not base his opinion on tne ABS reports, is that ! 
right? 

THE WITNESS: That is right. 

THE COURT: There is no testimony about therse mat 

! 

I am aware of. They were just marked for identification 
this morning. 

I will sustain the objection at this r>oint. 

MR. WARNER: No further Questions, vour Honor. 

THE COURT: Anv cross, Mr. UeOrchis? 

I 

MR. DeORCHIS: Yes, your Honor. 

i 

CROSS-EXAMINATION 

i 

BY MR. DeORCHIS: J 

| 

O Did you read the ABS reports in makinn a study 

| 

in this case? Did you look at them? j 

A I looked at some of them. 


ves. 
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0 Did you just disregard them or did yoa tnk<i the 
into consideration? 

A Well, when you say "disregard them," I am afral 
don't quite understand what you mean. :: did not disregard 


them. 


In arriving at your opinion i.a this ca-e cidu't 


you consider, among other thi.igs, the ABS reports: 

A I consider) td the A3S report s determining c: 
reporting on the cause of the entry of water lots tie Mo. 
at hoji, yea, sir. 

MR. riALOOF: Judge, I will withdraw th.i object! 
to the AES reports which simply refer to the entry of wate 
through the port clapper valva, if the : is whac Mr, r eOrch 


wants. 


As a matter of fact, they id fort a.»d et w board 


clapper valves. I would not mind having that in t.nc r<co 
sir. there are about two or three that refer to them 
but not the ones that gc back about six or seven or c Jyht 


years. 


MR. DE OPCHIS: It is only the entries rela :ir 


to this valve that we ore interested in in this ctm*. i 
hav^i n-. objection be just the entries relating tc the v.ilv 
MR. MA.V)CF: That vould moan the ABI>- ropc.rtrs a* 
Mojarc? Moopii, sir. 

MR. DE OPCHIS: Whatever — 


•a. Het:s >1$ P' t v ju.' '.tpoa i •$ 
«*.i in •id: !is. f/.’SU 

*<y «*. V KY. d' 
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HR. MALOOF: I will withdraw my objection to <.ho: e 
ABS reports. 

Q There is one thing I do not understand about you:'/ 
testimony — 

MR. MALOOF: Could we finish that firsc? Wa 
ought to take that up first. 

THE COURT: Yes. Exhibit O for identification 
is a great batch of reports. I don’t know what the reports 
consist of. 

Do they include certain reports made of inspect! ns 
of this valve at Moji? 

MR. WARNER: Your Honor, two or three months igc 
we furnished a Xerox copy of each and evary one of these 
reports to counsel for the plaintiff, so this comen as n j 
surprise to him. 

MR. MALOOF: They are immaterial. 

MR. V7ARNER: He had them all. We gave him the 
whole bit. It was our intention to offee the whole thing, 
showing the condition of this vessel. 

we have another collection after this event, so 
now we are getting a technical objection after everything 1 s 
been shoveled into this case. 

I don’t know which ones — J cannot pick then oi . 

offhand. 


X)UTrl?RK 0IS1 R|. rr CDU< C RF -03TERS 
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THE COURT: Perhaps Mr. ieEouthillier can tol". 
us which ones those reports in Exhibit O he did lo.)k at a. id 
consider. 

I will give him a chance to do that. 

THE WITNESS: Thank you, your Honor. 

(Proposed exhibit handed to the witness.) 

THE WITNESS: (After examining) I have — on r 
to tell what I read? 

THE COURT: Yes. 

the WITNESS: I have read the ABS report. No. £S 
1550, dated Pusan, Korea, March 17, 1967. 

I read the ABS report. No. XU 3883, dated Kucc, 
Japan, February 26, 1967. 

I have read the American Bureau of Shipping rci*»rt 
No. BL 3892, dated Balboa, Canal Zone, January 10, 1967. 

I have read American Bureau of Shipping lepori 
No. SH 7984, dated Savannah, Georgia, November 30. 1966. 

I have read the American Bureau of Shipping report. 
No. SH 7985, dated Savannah, Georgia, November 30, 1966. 

I have read American Bureau of Shipping report , 

No. SH — I am sorry, this is a copy of it. 

I have read American Bureau of Shipping report.. 

No. LA 6815, dated Los Angeles, November 4, 1966. 

I nave read American Bureau of Shipping repor : 
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No. PO 1008, dated Portland, Oregon, October 21, 1966. 

I have read American Bureau of Shipping report 
No. PO 1009, dated Portland, Oregon, October 21, 1966. 

I have read report of annual loadiine inspection, 
American Bureau of Shipping report No. PO 1009X, dated 
October 21, 1966. 

I have read American Bureau of Shipping report, 
unnumbered, Singapore, 17th September, 1966. 

I have read American Bureau of Shipping report 

No. PA 9318, dated Philadelphia, Pennsylvania, June 18, 

1966. 

I have read American Bureau of Shipping re F orv. 

No. PA 9319, dated Philadelphia, Pennsylvania, June lb, 

1966. 

i nave read the report of annual load-line 
inspection, American Bureau of Shipping report lio. SF 14 .24, 
dated October 15, 1965. 

I am back around 1964 — do want me to keep g< ing 

through? 

MR. MAL00P: Judge, I will repeat my onjectio... 
to all except the abs reports which discuss thin valvs... 

The hearty rule still applies to anything before that., iad 
I press my objection strenuously to :hat. I would rath r 

•xamine an ABS Inspector who made ths inspection. 

SOUTHERN DISTRICT COURT REPORTERS 
United St* tes Court H use 
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MR. DE ORCHIS: I think I can avoid cluttering 

the record with all these reports, your Honor. I thine I 
was questioning the witness when he started to lock at tha 
records. 

BY MR. DE ORCHIS: 

0 I will ask you this question: in all cf the 
reports of the American Bureau of Shipping which you 3cud Led, 
did you find any entry that indicated that the cleppar vaLvu 
or the overflow discharge valve in No. 3 either needed to 
be replaced or repaired? 

A Oh, yes. 

Q You found that? 



Yes. 

Where did you find that? 

At Moji. 

Before Moji — 

No, sir. 

— did you find any? 

MR. ’1ALOOF: I object to taut as another way of 
getting the hearsay in. 

THE COURT: Sustained. 

Is the authenticity of these reports concedesd, that, 
these are ABS reports? 


SCI, HhRN DISTRICT COURT RFPORURS 
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MR. MALOOF: I do not know what to concede, ir 
Honor. I just disagree that they should go into ovitenoo 
because I will have no opportunity to protect my client's 
interest on the truth that is contained therein. : wcu'.d 
not mind if they went in just to show t\at the Captain 
looked at them. 


THE COURT: You can tell me whether you have a 
question as to their authenticity. 

MR. MALOOF: No, I think they are orobahly au¬ 
thentic. 


THE COURT: Do you have any farther ques c.i fiis J 
MR. DeORCHIS: I would like to ask the witness 

further. 

BY MR. DeORCHIS: 

0 Is there any doubt in your mnd that these report 
are authentic? 

A No, sir. 

0 Now, tell us just briefly what is the American 
Bureau of Shipping? 

A The American Bureau of Shipping is a society vhi< 
classifies ’/esse] 3 which are subscribed to the Anericari 
Bureau of Shipping for classification. 

Its function is to determine, first of all, the runs 
under which vessels are to be built,, the — 
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and to set forth the standards of plate think- 
ft038 ' Various standards to be - the minimum to wvich 
vessels may be classed with the Bureau. 

0 ooes it include the maintenance of the vessel? 

A Mo, sir. 

0 If a vessel has a broken line will the ihio be 

allowed to sail by the Bureau? 

A It depends on what line you a.e talking abaut. 

° If she has a ^oken sanitation line wh :h , e .cv*f 
the toilets of the craw? 

A And th, ta.rt.-m Bureau of Shipping is ,, adi . awtIe 
of this fact? 

0 Yes. 


t 



2: 


II 

Z* ii 

R 


-f the America Bureau of Shipping is made 
of tins fact, no, they would require thtifc the vessel be - - 
riH. MAIjOOF: X do not think that question .a fair 
unless Mr. OeOrOiia reminds the witness that the American 
Bureau of Shipping did not check the valves in April 1U66. 
THE COURT: Let him answer. 

MR. MA1/J0F: I will withdraw that. 

»HE COURT: Does the American Bureau ot Shipninj 
inspect vessels before they sail? 


Fo 
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THE WITNESS: No, sir. 

THE COURT: Does it decide whether or not a voss*l 
is going to be allowed to sail? 

THE WITNESS: No, sir. 

0 What is the purpose? 

A The American Bureau of Shipping purely Pees to it 
that the vessels are maintained in a class — are mainlined 
according to the rules of the American Bureau of Shipping. 

THE COURT: What do you moan by "claes'? 

THE WITNESS: Wall, air, this is a tern of an and 
I should not uso it. It is a term that is usod in the .fad.,. 

The American Bureau of Shipping holds annual 
surveys of vessels once a year. 

These surveys are a hull survey, a boiler and 
machinery survey, and what is referred to as a load-lino 
endorsement. 

Every four years the American Bureau of Shipping 
holds on every vessel classed with the Bureau a special 
survey which is a very involved, in-depth survey, and ir 
the ordinary course of the steamship business it takes ebout 
a year to perform — the so-called year of grace in which 
this particular survey can be performed, and it is usually 
performed in a progressive fashion — parts of it at the 
end of one voyage and the remaining parts at the ne:*t, so 
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tnat at the enc of a given year the complete surv.ty haa >e n 
done. 

i 


The American Bureau of ShippLng performsi -notlm 
function. When there ia damage to a vessel and the damage 

is to be repaired, the owner advises the American Bereai 

i 

of Shipping of the damage and asks the Americar: Buz :uu ! 
Shipping to supervise the repair in the sense that the 
American Bureau of Shipping can then certify th : ti e repa'r 


was conducted and made to meet the minimum reqv.ir<3ir -r.ts of 
the Bureau, to allow the vessel to remain in tbe ..c - 

tion, in class with the Bureau. 

0 Let ne ask you, why do owners want to huv ! tho.r 
3hips in class? 

A Becaiee if the vessels are not in ciu^s t eir 
insurance is vitiated. 

Q Yov cannot insure a ship unlass it in a «rzove«l 
by the Airteri.car Bureau of Shipping, isn't that cornet? 

A No, that is not correct. 

0 Well, what did you just say? Why does »r ownor 
want to ke#sp We ship in class? 

A In We class but not necessarily in the -* 

0 There are other classification societies? 

A Oh, etiite a few. 

0 Norwegian ard German? 


• V* Ti 'r ?SB4 D.iifRK 1 < JO* ‘‘0 

JNfrfet f ».rt? »:«••• i hi.im 
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A Yes. 

0 But they all serve the same purpose? 

A They all serve the same purpose. 

0 Your ships, the Grace Line ships, were they 

classed by the American Bureau of Shipping? 

A Grace Line ships were classed by the American 
Bureau of Shipping. 

Q As to this ship and as to the voyage in question, 
when was the last time that this ship was in drydock amt 
being inspected by the American Bureau of Shipping? 

MR. MALOOF: Judge, I object to that. He is puttinjg 
in the body, what we are talking about. I have an objection. 

MR. DeORCHIS: This is cross-examination. 

MR. MALOOF* No, this is voir dire on the ABS 

reports. 

MR. DeORCHIS: Oh, no, Mr. Warner is through. I 
am cross-examining. 

MR. MALOOF: Then we have an open objection. 

THE COURT : Yes? 

MR.MALOOF: Judge, I will add something to my 
objection. Mr. Baumgartner said that he did not trust 
every ABS surveyor. And there is testimony that this is 
not the only classification society. They are not a monopoly, 
so they come under the hearsay rule, judge. 


I 
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THE COURTt '.In the first pJ.a< e, I do not uvUr- 
stend what is msant by "class.- Maybe it doesn w.te * «y 
difference but I would like to know. 

what La it? 

THE WCTNESS: "Class" is a statement mean.lng the-: 
the vessel, the particular vessel is carried on ;ha regist i 
of the American Bureau of Shipping as having higlies L cl. t s 
fication. It is a sort of circular definition, 1 an af raid 
youi Honor — let me see if I can phrase it another way. 

THE COURT: Oo you have Class A vessels and 

Class B vessels and that sort of thing? 

THE WITNESS: They have some limited clashes 
they are classified limited to coastwise voyages, limited 
to lakes, harbors and rivers — that sort of thinu, vt* a 
but for ocean-ooing vessels, there is really only oie 
classification, and that is the highest classification. 

Over the years it involves — it devolved into 
this jargon of saying that a vessel is in class or not ..» 
class. The team simply means that it remains in classi¬ 
fication as long as it. meets the minimum requiremur t« o<? 
tha American Bureau oi Shipping as determined by tie 
sat veyors appoi nted by the American Bureau of Shipr'i»*U 
i nt pect the vessels annually in it reasonably cui 3Di v sc t 
of way, and then even' four to five-year interval ct '/«».» 

s-'W-1*«!!: -tri* :»i'i h rr r mw 

h> rm STATKsCOtyr-T'ir.iji! 
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in-depth special survey. 

THE COURT* Now, you say that you have read a 
certain number of these reports, the munbers of which ycu 
gave? 

THE WITNESS: Yes. 

THE COURT* Did you give any effect to those in the 
opinions that you expressed here? 

THE WITNESS: The only effect, your Honor, was the 
report from Nogi, Japan and Mogpo, Korea, I believe, which 
sets forth the condition of the port and starboard clapper 
valves as seen by the American Bureau of Shipping surveyor 
who was called in by the vessel to survey the damage, to 
survey the condition of water in the No. 2 and No. 3 hoid. 

THE COURT* You did not pay any attention to cny 
of the others? 

THE WITNESS* No, sir. 

THE COURT* oid he read the listed ones for Mogi? 
MR. MAIKOP* Yes, he did —— no, I an sorry, I 
don't have it down here. 

(After examining.) 

MR. MALOOPt Is that in Pusan, Korea? I do net 

see Mogi. 

THE WITNESS: Well, that wou.'.d be Korea. 

MR. MALOOF: Is it in there? Is Kure, Japan the 
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stmt; as Mogi, gentlemen? 

There was a Mogi report. I think we h.we it. 
I think we have been referring to the Kuro, 
Japan survey as probably the Mogi survey. 
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THE WITNESS: May I im it? 

MR. MALOOP: it la probibly the aana ona as in 

your file,Captain (handing). 

But I think also I have raferrad to it as Moji, 
but I do not think I hava ona aa such. 

Kura is tha ona for Moji. 

THE WITNESS: Yas, it is the Moji survey, it 
is dated at Kura, Japan, which ia tha head office, I suppore 
of tha American Bureau of Shipping. 

THE COURT: Is that KU 3883? 

THE WITNESS: Yes, your Honor. 

THE COURT: Dated Pebruary 27, 1967? 

THE WITNESS: Yes, your Honor. 

THE COURT: That is tha ona you read and studied 
and took into account? 

the WITNESS: Yes, air. 

THE COURT, And that is the ona that there i. ne 
objection to, is that correct? 

MR. MALOOP: I waive my objection to that one, 

sir. 


THE COURT: I will receive that ona in evidence 
*nd we will gat that much accomplished. 

Is this another copv — 

MR. MALOOP: Wall, this is my copy. We can put 
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that la. 

TBB COURTi A duplicate of the one that la in 
Exhibit o for identification? 

MR. MALOOFt It would be. ifliy don't we use my 
copy to that we don't have to tear the file apart? 

THE COURTi Very well. 

MR. MALOOFt Identify it first and then we will 

■ark it. 

THE COURT: Are you offering it as a plaintiffs' 

exhibit? 

MR. MALOOF: That is a defendants' exhibit, your 
Honor. i waive my objection to it. 

THE COURT: what is what I understood. 

All right, that is Defendants' Exhibit P. 
(Defendant Weyerhaeuser Exhibit P received 
in evidence.) 

MR. MALOOF: I also waive my objection to the 
Pusan, Korea, report, your Honor, which the witness testified 
that he also ~ 

MR. WARNER: May it please the Court, Wsyerhaouser 
is offering all of then — not the ones that are going to be 
picked and ahosen by counsel for plaintiff. 

~ THE COURT: I understand that, Mr. w«cner,but I 
an going to have to rule on your offer. 
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Now to the extent that there is no objection, we 
will avoid any further problem, so just bear with me unt:.l 
we get that done. 

How what is the next one to which you do not 

object? 

. . •*( 

MR. MALOOF: Pusan, Korea, No. PS 1550 for 

identification, on behalf of defendant Weyerhaeuser. 

THE COURT: All right. 

(Defendant Weyerhaeuser Exhibit Q marked 
for identification.) 

MR. MALOOF: And I waive the plaintiff's objection 
to that document, your Honor. 

the COURT: All right, that is received as We'er- 
haeuser Exhibit Q. 

(Defendant Weyerhaeuser Exhibit Q received 
in evidence.) 

THE COURT: Now you might want to look, Mr. ilaloo:?, 

*11 th§ others that he mentioned. 

MR. kaloof: I have looked at them, your Honor, 
and Mr. Warner did mail them to me, but that does not,of 
course, make an exception to the hearsay rule. 

THE COURT: May I see the others, please? i have 
not looked at then yet. 

(witness hands to the Court.) 
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THE COURT: This is going to taks me a little I 

I 

while, I supposs. I would rather do this during the lunch 

I 

hour. If there is something else we can do in the meantime, 
go ahead. 

Do you have any further questions? 

MR. DE ORCHIS: Yes, I do, your Honor. 

THE COURT: All right, go ahead with your ques¬ 
tions. 

CROSS EXAMINATION CONTINUED 
BY MR. DB ORCHIS: 

Q Do you r ememb er being asked by rir. Maloof about 
the captain's testimony in which the captain said that v/hen 
the ship was at Cristobal the carpenter had reported to the 
captain that there was 6 feet of water in the hold, and you 
pointed out that in the logbook it did not show — it only 
showed a few inches? 

Do you recall that? 

A I recall stating that the logbook did not show 
6 feet of water. 

Q - * And you indicated in your direct examination 
that there was at least one instance where the logbook might 
be incorrect? 

A I believe I said that was one instance where the 
bilge soundings as reflected in the logbook did not. indicate 


SOUTHERN DISTRICT OOURT REPORTERS 
United States Court house 

POUEY SQUARE, NY.. N.Y. 10007 TELEFKONc: GOrtlano *45® 




mkp5 


6 05 a 

deBouthillier-cross 


th * of wat « r that wa 8 in the bilge during that d,r/. 

0 But you know and I know that there were not >5 

» 

feet of water in the hold that day, iant that ao? 

MR. MAIOOPs Objection. 

Q Isn't that ao? You know that? 
mr.maloof: Objection. 

THE COURT: I till allow the question. 

Q isn't that so, that you know that there weren't 6 
feet of water in the hold that day? 

A No, sir, I do not. 

Q Based on your studies? 

A No, sir, I do not. 

0 HOW much would th. draft of that .hip hav. a)ian<ad 

that day if thara had baau 6 faat of watar in that hold* 

A I haven't worked it out. 

Q You worked out everything else. Why didn't you ,«>rk 


that out? 


Because I saw no reason to work it out. 

w * r * th,r * 6 t—t of watar in th. hold that day! 
Thi* ia what tha sounding, datarnlnad. 

Did you look at the drafts? 

No, sir. 

Was there any change in draft? 

I didn't notice — let me —let me. 
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You have told us that — 

MR. rtALOOF: Hay the witness finish? 

MR. DB ORCHIS} All right, let the witness finish. 
MR. rtALOOF: He should be able to finish the 


answer. 

THE COURT: Let him finish — and please keep your 
voice down. There is no need to get all hot and bothered 
about this. 


Is there a sounding somewhere that says thera were 
6 feet of water in the hold? 

THE WITNESS: There is a statement by the mastsr 
that the carpenter told hie there was 6 feet of water. 

There is no sounding. 

THE COURT: No sounding. All right. 

A You asked me about the drafts. 

Q I was asking you whether you meant to convey to 
us that in your opinion there were 6 feet of wat«sr -h that 
hold, that the carpenter was right and the deck log was 
falsified? 

A I never said the deck log was falsified. 

Q Do you agree with me that the deck log was right 

and not this carpenter who said 6 feet of water in the hold? 

A No, sir, I don't. 

Q Based on the drafts of that ship? 
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A I did not take the drafte — in the first place, 
the vessel was bunkering during this period of time — 
she was taking on some ~ 

(After examining) 7,696 barrels of fuel oil 
during this period. This was weight going into the ship. 

She was also at some time during this period 
receiving 70 toes of freshwater. Whether it was at the 

exact time that the vessel was bunkering or not, the logljook 
is not clear. 

The master, however, has testified that they were 
also taking on freshwater. The drafts of that ship were 
changing all over the place during that period. 

Q How much does she change — you have told us — 
how much did she change while she was in Cristobal, from the 
first day to the last day? 

A The vessel arrived after bunkering — first o: all , 
let me say that the logbook entry — 

Q Just answer my question, please. I am asking 
a simple question. 

MR. rALOOF: Judge, I wish Mr. DeOrchis would 
let the witness answer. He is trying to. 

1R. DE ORCHIS: When I ask a direct question 
I expect a direct answer. 

THE COURT: Let him finish his answer and if you 
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think it is not responsive you can move to strike it ou:. 
MR. D£ ORCHIS: Read the question. 

!lay I have the question read back to the witnoss? 
(Record read.) 

THE COURT: Iwt us start the "simple" question 

over again. 

BY MR. DE ORCHIS: 

0 During the tine she was in Cristobal how much did 
her draft change? 

A To answer that and I want to answer completely 
and fully, when — 

Q How uuch did the draft change? 

MR. MAMOF: I object to Mr. DeOrchis'a ropeti * 
tion of questions and harassment of the witness. 

THE COURT: Go ahead. 

(Question read by the reporter.) 

A The logbook entries indicating the draft of tha 
vessel on arrival at Cristobal are unclear. 

The original entries in the deck log has been 
crossed out, ruled out, and I am not indicating anything oy 
that other than that it was properly ruled out and another 
draft was written above it. 

On the deck log, the photostatic copy tut I law 
it would be impossible to tell with any exactness what ths 
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arrival draft was. So the vessel on arrival went to anchor. 

She than shifted to her hunkering berth where she 
took on bunkers that I mentioned earlier, and apparently 
freewater to the tune of 70 tons. 

She had had an oil spill on deck some time during 
the bunkering, so the vessel immediately after bunkering 
had to leave the bunkering pier where she steamed for some 
12 hours off and on Cristal while they were washing down 
the decks and cleaning the oil spill off the decks. 

The vessel then returned to Cristobal and made 
fast to the Industrial Works. This was on the 30th, I 
believe. 

At that time draftr were taken when she was along¬ 
side the pier. 

So to arrive to calculate the arrival draft 
at Cristobal, I to>k the clear, unchanged draft entered 
by the ship's officers when the vessel was alongside the 
pi«r at the Industrial Works. 

I allowed then for the time sho was steaming 
off and on Cristobal, the amount of fuel aid the freohwater 
shown t»y the logbook in that period, and I nade another 
allowance f or the amount of bunkers which she had taken on 
on arrival at Cristobal, and worked back to what her draft 
actually was on arrival at Cristobal. 
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I an sorry to have to go into this. 

Q And how much did hor draft changa between the 
tima she was alongside at Cristobal and the time thit she 
sailed? 

i 

» 

A 1-1/2 inches — well, I beg your pardon, I beg 
your pardon —what was the amount of her draft change? 

(After examining) On arrival at Cristobal her 
draft was 26 feet,3 inches. 


inches. 


On departure Cristobal her draft was 28 feet, 4 


And how much of the change in draft did you 


attribute to taking on of water? 


I took water and fuel oil and — 

No, I am talking about the entry of water into 


the hold. 


A Oh, Z beg your pardon. 

That was 1-1/2 inches — 73 tons. 

Q 70 that? 

A 73 tons. 

Q 73 tons? 

A Yes. 

Q And if we had 6 feet of water in No. 2 and No. 3 

holds, how many tons would that be? 

A I don't know — 6 feet of water in No. 2 and Jo. 

3 hold? I don't know. 
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Q Wall, how did you toll us whoa she arrived in 
Moji — you said 14 or 15 foot of water — 

MR. MALOOF: 1 object to that.. I don’t think 
the witness said that at all. 

A I did not. 

Q How many tons of water did you allow for the trip 

from -- for the entry of water for the trip from Panama Canal 
tO Moji? 

A 899 tons. 

Q And what was — how many inches would that change 
her draft? 

A 1 foot, 6-1/2 inches. 

Q That is 1 foot, 6-1/2 Inches represents 899 tons 

of water? 

A That is correct, sir. 

Q r How rany feet of water did the tfurvWfors report — 


18 

19 

20 
21 
22 

23 

2 4 

25 


everybody reported — how many feet of water in the holds? 

A it varied between 13 and 15 feet. 

Q And if it’ *as 6 feet, w>uld it be about half, 
s little less than half? 

A Yes. 

Q And would that be a change in draft of about 6 or 

7 inches in the Panama Canal? 

A I expect so. 
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0 If she took 6 foot of wstor? 

A I would expect so. 

0 That is all Z aa asking. 

Now, you said at Madras the troublo startad at 
marrnM on August 31st* was it? 

A No, air. 

(Aftor examining) I said it became vary apparent 
at Madras on August 3rd. 

Q Mi right, what happonod that day that it bocams very 
apparont? 

A Thoro wars 7 inches of water in No. 3 port in the 
A.M.; 0 inches in the starboard; and 13 inohos of water in 
No. 3 port in the P.M.; 0 inches in the starboard. 

Q That is during the sonsoon season, is it not? 

MR. MALOOF : I object to that. I haven't put 

on a hydrologist. 

A There is always a m onsoon season in India. 

MR. MALOOF: if the witness knows. 

0 Did you read the weather in the logbook? 

A l did, sir. 

Q Did you read the weather for the day before that 

day? 

A Yes, I an sure Z did. 

Q Did you read why they had to stop working that day? 
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I don't think they warn working that day 
They ware at anchor, if I am not mistaken. 

Q This is what — Auguat the 3rd or 31st? 


f'R. MALOOPi August 3rd. 

A No, wo are talking about August 3rd to August 5th. 

Q That is 13 to 15 inchas of water in the port side 

of the ship. you say that is a sarious problam? 

A I *«y that is a definite indication that there 


is a problem. 

Q You hHld Mr. Mrk.', t..tlnony y..t«d«y .. . 
hull .urvuyor th.t IS Inch., of u.t.r In . Llbrty .hip cf 

thl. kind in on. of th. bile h. mold not — ho did not 
consider that too great? 

MR. Mai/X)Fi Objection. 
the court t Sustained. 

Q If wa have 15 inchas of water in one of the bilges 
on one side of the ship and no water in the bilge well or 

the other side of the ship, is that about equal to 7 or 8 
i n c he s in each one? 

A No. 


You would have more or less? 


a 

Wall, I don't understand. 15 Inches of water 


in 


the port bilge is 15 inches of 
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Q How many gallons of vatar is that? 

A / 15 inches — X don't have it in gallons. 

A bilge well, when it is full — 18 inches — 
holds daout half a ton of water — 864 pounds, I believe. 

Q Is that about 65 gallons? 

A Mall, I would have to work it out. 

Q Bow much water was there on the other side, on 
the starboard side on that day, August 3rd? 

A According to the logbook, no water at all — »«ro. 

Q My question to you was, if we have 15 inches on 

one side and zero on the other side, is that about the sane 
as having 7-1/2 inches on each side — the quantity of water 
in the hold? 

A In the first place, the water isn't in the hold. 

i 

In this case it is in the bilge well. 

i 

Q In the bilge well; right. 

I 

A Nell, certainly 15 inches in one bilge well, 
from the standpoint of the number of gallons is the same 
as having 6-1/2 or 7-1/2, rather, inches in both bilge wells, 
from the standpoint of gallons orpca/dsof water that we are 
talking about. 

Q And could the reason be that we have 15 inches 
on one side and zero<ri the other, simply be because the 
ship is listing to the port? 
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NO. 


Q Was aha Hating to port that day? 

> I rwlly couldn't toll you, but It would oak. no 
difference at all. 

Q Did yoa road tha logbook? 

Yaa, I did. 

Did you road tha listing in tha logbook? 

I undoubtedly did, but I haven't made a note of 
it. 


A 

Q 

A 


Q Aro tha lists shown — tha listing of tha ship 
fro® P«ft to starboard shown in tha logbook? 

A Yas, sir. 

0 Now, on your trip from Madras to tha Mast Coast — 
A Yas, sir. 

® your second paga of your chart — 

A Yas, sir. 

Q — hew much water do we have in that port bilge 
during the crossing? » 

A In the port bilge? 

Port bilge. No. 3. 

ft 

We show no inches on the 7th. 

On tha 8th -- 

MR. KALOOFs Judge, I do not think that tha witn*si»| 
said — has given tha answer what the listing was. 


Q 

A 
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MR. DE ORCHIS: I am coming back to it. 

MR. MM.OOP: Ha was asked a question, then Mr. 
DeOrohis went off to something else. I think I know why, 
but I would like it on the record. 
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2 

THE COURTt Are you going to have him read 


3 

off this chart that is in evidence? 


4 

MR. DE ORCHISs Yea. During that voyage. 


5 

BY MR. DE ORCHISs 


6 

Q Waa it always zero in the port bilge? 


7 

A No, sir. 


8 

Q What ia it? 


9 

A On Septesiber 4th is zero inches. On the 


to 

5th, no soundings were noted for that day. 


11 

On the 6th, whatever soundings were in the 


12 

port bilbe, they were under seven inches, and I made no 


13 

notation of anything under seven inches generally. 


14 

the 7th, we had 16 inches in the star¬ 


15 

board side, zero inches in the port, a.ra.j and p.m., 16 


16 

inches in the starboard side, zero inches in the port. 


17 

On the 0th, 9th, 10th, 11th, 12th, 13th 


18 

14th, there were no soundings taken) no soundings noted. 


19 

I should say. Whether they were taken or not, I 


20 

don't know, but no soundings were noted in the logbook. 


21 

0 Did j^ou relate the amount of inches when it 


22 

is on one side of the ship and the other to whether the 


23 

ship was listing one way or the other? 


24 

A The (<mount of water in the bilge well? 


25 

0 Yes. 


j 
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2 

A No, sir, not water in the bilge well. 

3 

0 Does this deck or floor of the hold — does it 

4 

rise in the middle and slant to both aides as you go from 

5 

side to side of the ship? 

6 

A No, sir. 

7 

Q It is flat all the way across? 

e 

A Perfectly flat. 

9 

Q On September 1st, for example, September 

10 

4th, September 3rd, when it is zero in the port bilges 

! ii 

and yet we have water in the starboard bilges — do you 

12 

follow me there on that chart? 

13 

A I do, sir. 

1 M 

Q -- what is your explanation for that? 

15 

A I really have no explanation. Water could 

16 

have been leaking from ~ I don't know, I really don't 

} 17 

know. 

| 16 

0 Would you look at the logbook. Plaintiff's 

19 

Exhibit 35,for those dates. September 2nd, for example. 

20 

Those dates when we have water on the starboard 

21 

side and none on the port side, was she listing? 

22 

A She had a 1-degree starboard list. 

23 

i 

Q So. the indication of water in one bilge or the 

1 1 

24 

other bilge doesn't necessarily mean there is a leak 

25 

on one side of the ship or the other, does it? 
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A It doesn't necessarily mean it, no. 

Q Whne the ship vent from Portland down to the 
Panama Canal, back up to the F.ast Coast, making a voyage 
like that, was the ship likely to suffer a lot of 3 weat? 

A The vessel is likely to suffer some sweat, 

yes. 

0 Isn't this a problem that navigators and ships' 
captains are faced with every time they go from a cold 
port like Portland to tropics like Panama and l>ack to a 
cold port? 

A Ventilation is always a problem. 

Q Isn’t it of prime importance if carrying 
cargo on that route to battle with this problem of 
ship sweat? 

A You try to combat it and overcome it, yes. 

0 Would it be surprising on a ship going irom 
Portland to the Panama Canal as she approached the hot 
zones she would start sweating inside the ship? 

A It is quite possible. 

Q That is because the hot air would hit the cold 
metal of the hold. Would that cause an increase in tie 
b ilges? 

A Not appreciable. 

0 You think it is bad practice for an engineer 
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to automatically pump bilges every day for a couple of 
hours, regardless of whether therd is water in the bilges 
or not, on a Liberty ship of this age? 

A Z have never heard of it being done. 

0 That wasn't the question. 

MR. MALOOP* I object to Mr■ De Orchis' 
comment. That was his question. 

THE COURTS No. The question is was it 
good or bad practice. 

MR. MALOOPt And I thought he got a proper 

answer. 

BY MR. DE ORCHISs 

0 Have you served with ship's engineers who made 
it a practice to pump bilges every day? 

A No, sir. 

0 You never have? 

A Ho, sir. 

0 Did you ever ship regularly as a master? 

A I have had three coastwise voyages. 

Q As a substitute or a master? 

A As a relief master. 

0 A substitute? 

A A relief master. 

Q That 1 b what it means? 
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A The tern is "relief.* 

rtR. MALOOF: I object to the argument. 

THE COURT: Let * 8 go on. 

BY MR. DE ORCHISi 

0 Which department of a ship, the deck or the 
engineering department, takes soundings? 

A The deck department. 

0 Usually it is the carpenter? 

A 0n shi r >s tha * carry a carpenter, it is the 
carpenter. o n ships that do not, it would be the deck 
maintenance man, possibly the boatswain. 

0 When the carpenter makes his soundings, 

to whom does he report it? 

A To the chief officer, and fills in a bilge sound 
ing record which the chief officer keeps. ^ 

0 So this record that we see in the logbook, th> 
bridge logbook, is the information furnished to the 
bridge by the ship's carpenter? 

A That's correct. 

Is that correct? 

That's correct. 

THE COURT! i think it i. time to adjourn for 
Two o'clock. 

(Luncheon recess.) 


0 

A 


lunch. 
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afternoon session 

(2»00 p.m.) 

ALAIN deBOUTHILLIER resumed. 

THE COURTt I have looked over Defendant 
Weyerhaeuser•a Exhibit O for identification, which is 
a thick file of documents which appear to be American 
Bureau of Shipping reports, and I understand that the 
authenticity of these documents as being actually American 
Bureau of Shipping reports is not in dispute. But the 
objection has been made that they are incompetent, and 
as far as I know there is no formal proof of the sort that 
one would normally expect that these are records ma le in 
the regular course of business and that is is thu 
regular course of business of the inspector to make such 
a record, and although I don't really have any doubt 
about it,in view of the objection I feel obliged to sustain 
the objection to the great mass of these documents in 
Exhibit O. 

The defendant is, of course, at liberty to 
supply that formal proof. Ue would still have a question, 
it would seem to mo, of relevancy as to many of them 
because they go way back to 1961, and earlier, and it is 

hardftsr me to see what possible relevance that might 
have, but that is not our present problem. So I sustain 
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the objection for lack of formal foundation to Exhibit 0 
as a whole. 


Now, Mr. deBouthillier did say that in the 
course of his preparation for his testimony he examined 
certain of these reports. He was very precise in 
giving us the numbers and dates of the ones he examined. 

I think that the defendants are entitled to have those 
particular reports in evidence, not as proof of the 
truth of the contents of the reports but as constituting 
documents that the witness nays he examined, so that they 
may cross examine upon it if they so desire. 

So T will receive for that limited purpose at 
this time such of these documents as the witness said 
he examined. 


Now, thiB will take a little time, but I've got 
the list of the numbers here and we will give each one of 
them a separate defendant's exhibit num)>er and receive 
them on that basis. 

Do you happen to have the nunliers that you read 

off? If you don't, I have. 

Me will have to take these apart, and suppose 

you make a list of the numbers. The first two are already 

in as Exhibits P and Q. They are taken care of. 

The next one is No. BL3892, Balboa, January 10 
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SH7984, Savannah, November 30, 1966. 

6117985, Savannah, November 30, 1966. 

LA6815, Los Angeles, November 4, 1966. 

PO1008, Portland, October 21, 1966. 

PO1009, Portland, October 21, 1966. 

PO1009X, October 21, 1966. 

The next one le undated, Singapore, September 


17, 1966 unhunbered. 


The next one is PA9318, Philadelphia, June 18, 


1966. 


PA9319, Philadelphia, June 10, 1966. 

SP14124, October 15, 1965. 

I hope I have those right. I v/ould suggest 
that you go through the labor of putting labels on those 
during the recess so we won't have to spend a half hour 
holding it up. 

There they are. If anybody wants to cross 
examine on then now is the time. 


I think Mr. De Orchis has the floor at the 


moment. 


CROSS EXAMINATION CONTINUED 
BY MR. DE ORCHISt 


Can you tell us, during the time that you 
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workl for various shipping companies In your career, 

d “ any ° f tho “ use the American Bureau of 

Shipping? 

A Yea, air. 

0 can you nano seme of then that did? 

A We used the American Bureau of Shipping. AU 

of the companies I worked for used the American Bureau of 
Shipping. 

o In your exp«rie„ce in these companies that 
used the American Bureau of Shipping, „ as lt the r#Jul(11 

oourae of business of the American Bureau of S hip pln , 

report to the shipowners with reports such as these Oat 
you have aeen this morning? 

A That'a correct. 

0 Would you look at the chart again, ple.. e , for 
th. tin. sh. was in Baltimore - and here is the log¬ 
book for th. tin. she waa in Baltimore. when she was 
losing cargo at Baltimore was the first date December - 
y copy i. pretty bad. can you tell me what the first 
date is? I. it December 12th, from your chart? 

A My chart doesn't indicate when cargo began 
to be loaded. 

o What is the first dat. she is at Baltimore? 

A Sh. arrived in Baltimore on th. lith of Decern- 
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ber. 

Q On the 12th, you have made a record of the bilge 
soundInga, have you not, on your chart? 

A Tea, air, that's correct. 

0 And on the 12th, what werethe bilge soundings 
in No. 3? 

A 0,0, 0, 0, a.m. and p.n., both aides. 

Q On the 13th, what ware the bilge soundings? 

A 0, 0, 0, 0, a.m. and p.n., both sides. 

Q And, finally, on the next date, October 14th? 

A A.M., 12 inches port, zero inches starboardi 
p.m., 12 inches port, zero inches starboard. 


I 

I 

I 

• 

i 

1 

I 

i 
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Q now vm have 12 inches of water in the port bilge 
that wasn't thata tha day bafora? 

h That ia correct, air. 

0 Can you tall ua if tha clappar valva on thia 
data — would tha clappar valva hava been above the watec*- 
iin* or below the waterline? 

A Above tha waterline. 

0 So o.a w. mgrmm that this w.t*r could sot have 
com. in through th. clappw valva fro. outsld.? 

A I would think not. 

0 Now wa are agreeing that tha clappar valva ha* 
somathing to do with these 12 inches of water? 

A No, sir. 

Q You aiean "Yes, sir"? 

A No, sir. 

Q You don't agree? 


Q I thought you just said the water could not h*ve 
:cmm through that clappar valva fron tha outside? 

A I did say that. 

0 Now you are saying that it is a possibility it 

soae other source? 

A Proa tha clappar valva. 

Q Proa what? 
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A From tht w«t«r on the Inside of the clapper 
valve, from the sanitary line. 

Q The only other source that you have to offer, 
then, is the enter coming through the sanitary line and 
getting into the hold through a hole in the sanitary line? 

A Not necessarily a hole: through'a slack flange, 
rusted, .wasted flange, and pinholes — porosity in the body 
of the valve, a leaking plug in the bottom of the valve. 

Q where do you get any of these things that you hive 
just mentioned? You never saw the valve at any time, so 
Z correct? 

A That is correc t . 

Q Where are you getting that, that there were pin- 
holes in the valve? 

A The statementaf the American Bureau of Shipping 
surveyor in Moji. 

Q - Who said what? 

A Who said that the valve was leaking throughout, was 
leaking at the plug; it was leaking at the flange, it was leak¬ 
ing from the top inspection plate. It was leaking from the 
valve generally. 

Q Did he find a hole in the valve? 

A in Moji? 

Q Yes. 
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A 

Q 

A 


Yes. 


Now what was the size of the hole? 

I believe it was 1-1/4 inches by 1/4 inch. 

I would have to refresh my memory from 
the American Bureau of Shipping report. 

Q Assuming that these 12 Inches of water in the 
bilge came from the sanitation line, do you know the dimen¬ 
sions of that bilge other than that it is 18 inches deep? 

A Yes, sir. ' 

Q What are the diiuensions? 

A 18 inches wide, or 18 Inches long, I should say, 
from the after bulkhead extending forward; 18 inches deep 
end 7 feet long. 

Q And how many cubic feet would that be? 

I have it here in my notes, if I may refer to it. 
Surely. 

(witness examines.) 

A i am sorry to hold you up, counsellor, I really 
am, but I have these figures here somewhere. There is <i 
lot of" documentation here. 


A 

0 


Q Isn't it a simple arithmetic, 1-1/2 times 1-1/2 
times 7? 

A Yes, it is. 

Q That gives you 15. something? 
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A Y«S. 

0 Let ns say 15 cubic feet? 

A It is About 15 cubic foot. It conus to 844 
pounds — or 944 pounds of freshwater, and a little over 1000 
pounds of Mltweter. 

Q And 944 pounds of freshwater is how many gallons? 
A Z would have to go and get my book and get the 
conversion factor. 

Q Is it about 8 or 9 pounds? 

A Pardon? 

Q Is it 8 to 9 pounds, somewhere in there? 

MR. HALOOF* I don't understand that queotion, 

your Honor. 

0 Per gallon of water? 

MR. MALOOP: It is 944 pounds. 

A Z would have to check it — if I nay be allowed 
to get my book, I will tell you how many gallons. 

THE COURTt Do you have it right here? 

THE WITNESSt Yes, sir, I have it in court. 

THE COURT! All right. 

THE WITNESS! Thank you. 

(The witness leaves the stand and returns 
shortly thereafter.) 

A (After examining) One gMlon of freshwater is 
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8.33 pounds. 

0 So if this was freshwater about how many gallons 
of liquid would you have in that accumulation of 18 inches 
in tl* bilge well? 

A Well, was that freshwater? 

Yes. 

with 18 inches in the bilge well? 

Right. 

You would have 800 -- 940-odd pounds. 

No; how many gallons? 

(witness examines.) 

Q Just roughly, it doos not huve to be exact. 

MR. MALOOF: Judge, it would have been good if 
Mr. Deorchis came with the scale, to save a little time. 

Making a mathematician out of the witness doesn't help the 
Court any. 

A (After examining) About 116 gallons. 

Q And in your opinion all of this water came frcm 
the sanitation line? 

A The oal/ way I could see it entering the vessel, 

yes. 

0 now, when you studied the logbooks did you lock 

•t the weather for the day before this accumulation oc¬ 
curred? 


SOUTHERN DISTRICT 00URT REPORTERS 
ifciTtD States Court hous^ 

FOLEY SQUARE. MY., MY. 10007 TELEPHO^ : CORTLAND A-CH0 







632 a 

mkpC deBouthillier-oross r * 63 

A Yes, Z did. 

Q And what happened at Baltincre that day? 

A It snowed very heavily and then rained. 

Q The day before that did it snow? 

A I don't believe so. I will check it. 

(After examining) Thera is no indication of any 
show or rain on that day. 

Q So the first day that we have this accumulation of 
18 inches in the hold is the day after this heavy snow, isn't 


A (After examining) Yes, sir. 

0 And in fact didn't they have to quit working 

because the snow was so heavy? 

A (After examining) The logbook states that: 

"1125 A.M. hatches covered, stevedores K.o. 

due to heavey snowing." 

Q And during the rest of the time that she remained 
in Baltimore she always had a few inches of water in that 
hold — 15, 16 or 18 inches — I mean In the bilge well -- 
looking at your chart — that would be easier. 

A (After examining) Yes, sir. 


down? 


And whan she sailed from Baltimore the water went 


According to the bilge soundings, that it; correct, 
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Q In makfag your computations based on the drafts 
of the ship that you told us about this morning, did you 
consider the salinity of the water in different ports? 

A No, I did not. 

Q Does a ship have the same draft — a given ship 
with a given load on her, does she have the same draft in 
freshwater as she would in saltwater? 

A bo, sir. 

Q Is there a considerable difference? 

A Pro. total Crash to total salt thara would bn . 
difference of 7 inches. 

Q And a ship coming out of a place like Tampa, 
would she rise up out of the water as she sailed from Tampa? 

A No, sir. 

4 

Q Is the water in Tampa, the salinity of the water 
in Tampa the same as the ocean? 

A Yes. 

That is your information? 

That is my opinion. 

How about Cristobal? 

The same thing in Cristobal. 

Is there a lot of surge in Cristobal? 

I have never seen any, alongside the pier. 


0 

A 

0 

A 

Q 

A 
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You have 


there? 


Yes, air. 

Is it on open arts with just a breakwater? 

Ars you talking about the pises? 

Tha pisrs. 

No, tha piars ara wall protactad. 

Tall as, how is tha draft raading takan from tha 


ship or of tha ship? 


Tha draft raading, as I triad to explain bafora. 


tha draft narks ara along tha stem of tha ship a littla aft 


of tha 


of tha ship and on tha atarnpost of the ship, 


tha ruddar post of tha ship. 

Q Tha two ends of tha ship? 

A Tha two ends. 

0 And is that tha nost accurate place on ths ship, 
those two ends? Ara those tha aost accurate place to measure 
tha draft or tha least accurate? 

A As accurate as any other place. 


having fluctuations as tin ship floats 


htha water? 


They will change with tha trim of tin ship. 

Bvary surge or every wavs going by, does tha water 


go up and down tha draft mark? 


If a wave goes by, yes. 
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Q W«ll, a 1-inoh wave going by will change the 
draft by one inch, will it not? 

A A 1-inch wave — and I must admit I have never 
•eea a 1-inch wave, but if there was such a thing as a 1~ 
inch wave at the moment it goes by that draft mark, naturally 
it will change that draft mark by one inch. 

Q And the man taking the draft, he does not use any 

measure, does he? 


Q He just stands on the dock and looks down in t.he [ 

wh “* th * ,hl P *•» “d th. distuca, whoxmr h. j 

is on th.*ck down to th. w.frUh. h. trl.. to read what th„ 
draft is, is that so? 

A mo, sir, he doesn't try to read; he reads what 
the draft is. 

Q Is every inch mark marked on there? ' 

i 

A No, sir. j 

j 

Q So he estimates. 

A no, sir, he doesn't estimate. His eye tells him. j 

This beoomes very accurate with practice. His eye tellr him ! 
vhat the draft is. 

j 

0 You have never had eeperience of two officers going ! 
out to take a draft and coming back with two different 

answers? 
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A Not in roy experience. 

Q Never? 

A Never in my experience. 

Q If the ship hes a little bit of a list, oven a 

little bit of a list and you are reading the draft on oxe 
aide of the ship — let ua aay the side that is higher up -- 
isn't the draft on the other aide of the ship lower iowr7 

A Tea, air. 

Q So the list would make the reading falne? 

A A pronounced list would. 

0 And it is this kind of information that you d: i 

all these computations on to the inch? 

A I beg your pardon? 

Q I am saying, you accepted as correct theai rsrd.vig 
of drafts in the logbook, and then by computation you caaie 
out with one more inch would equal so many jar< Ions of 
water. This is the e:cact science you have describe! this 
morning? 

A One more inch would equal so many tons of wat.*r, 
yes. < 

Q Well, we are in agreement that these readings of 
the draft are not done with any instrument; just with the 
naked eye? 

A Right. 
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Q And that a slight liat of the ship might change J h'» 

A No, air, I dont agree that a slight list might 


change it. 


Bay that. 


MR. MALOOF: He doesn't agree because he did rot 


Q The salinity of the water certainly changes it? 

A Yea, sir. 

Q And you did not take into account the information 
available in the books published by the Government abort the. 
salinity of water in each oort, did you? 

A I did not use any documents u^arding th« salinity 
of water, or books, in 4.ther Tampa, Cristobal, Balboa or 


Moji. 


These areas are seaports and are right contiguous 


to the ocean. 


One other quart.on. on Decemtar 13, the uay of tho 


snow — 


A Yes, air. 

Q did they have trouble with No. 3 hatch? 

would you look in the logbook? 

j 

(Witness examines.) 

MR * MALOOF: M*y we get an explanation of what \i ;d I 
of trouble Mr. DeOrchis is talking about? 

MR. DE ORCHISi The caxpenters were unablu to 
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oloss the hatch bscauss of ths snow. 

i 

A (After examining) Yes, at 5.00 p.m. it says here ' 
"Carpenters K.O., unable" it looks like "close No. 3." 

Q That is the day of the heavy snow? 

v 

A Yes, sir. 

0 Now the next day we have the reeding for the first ! 

tine? 

I 

A That is correct. 

MR. DE ORCHIS: Thank you. 

MR. MALOOF: Are you done? 

THE COURT: Are you finished? 

MR. DE ORCHIS: I am finished, your Honor. 

y 

MR. MALOOF: I have a couple of short <quctstio.is, 

your Honor. 

REDIRECT,. 1 EXAMINATION 

BY MR. MALOOF: , 

Q Captain, in your study of tits logbook on the voyage, 

the Iligan voyage, did you see any places where she was down 
by the head? 

A No, sir. 

Q Are the drafts of a ship required to be kept by 

law? 

A They are, sir. 

Q Is it a cries if they are not kept accurate!/? 

j 
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A I believe it is. 

Q You did not take the draft* for every day, did 

you? 

A No, sir. 

Q Have you ever heard of a ship having to pump « 

cargo hold bilge every watch? 

A No, sir. 

Q Will ys- assume, please, that on a voyage, on 

the voyage of the John Weyerhaeuser from about May 27th, 
1967, to June 21st or thereabouts, 1967, from Long Beach 
to Okinawa on that voyage, the pumping entries — there are 
only two pumping entries in the engine log for that period 
of time — assume that, please; can you then give us your 

opinion on what the practice of the company was on pumping 
every day? 

A Well, that would Indicate tat they did not pimp 
every day. 

MR. MAIXJOF: Would you please read that question 

back. 

(Question read.) 

Mfc. DE ORCHIS: I will object to that now that 

9 

it hu bM. r..d b-k. VOM. i. on. thing in th«t qunsti. n 

and that la th« "practlc of th. company." My quaatlon 

• %- 

was the practice of the engineer who was on the ship «t the 
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mr. MALOOF: Well, I vu asking him a question. 
THE COURTx It ssams obvious that if on a long 
voyage thay only pump tvica, thay did not pump a vary day, 
and I do mot aaa that you hava to go into datails on that. 
BY MR. MALOOFt 

Q Hava you avar hoard of a aprinklar systam or. a 
Libarty ship, sir? 

A Wharaabouts on a Libarty ship? 

Q In tha cargo holds. 

A No, sir. 

Q In your astimata oftha tonnage of seawater which 

antarad this vassal going across tha Pacific, how close did 
you c o m a to tha master's own astimata of 1200 tons? 

A Vary cloaa. My astimata from Madras va9 1190 

tons. 

Q Do you raaambar what tha master's astimata v&s 

on tha deposition? 

A 1200 teas. 

MR. MALOOFt Thank you. Captain deBouthilliar. 
THE COURT: Is that all? 

MR. WARNER: No questions, your Honor. 

MR. DE ORCHIS: No questions. 

(Witness excused.) 
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MR. .MALOOP: May It plaasa the Court, I think it 
hae been stipulated that the following v:hree documents any 
go into evidence. 

Am 1 right (indicating)? 

MR. WARNER: We agree to the authenticity of the 

documents. 

'Hr 

MR. MALOOF: Hr. Kennedy will make a statement 
to the Court. 

we had subpoenaed London Salvage, your Honor. 

MR. KENNEDY: Your Honor, we subpoenaed London 
Salv&ge for the purpou of Identifying rat of their roct.rds 

HR. Hutu anted me if w. really needed the 

testimony. 

1 Y° u »gree to the documents going intc 

evidence without proper identification, we would not call 
L o nd on Salvage." 

It is my understanding that there was such an 
agreement, and we released London Salvage from the subpoena, 
on the strength of Mr. Warner's representation; and it ie 
also my understanding that Mr. DeOrchi. was spoken to about 
this offer and he also agreed that the documents would U 
permitted in evidence. 

THE COURT: Well, why don't you offer them and 
we will see what happens to them. 
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HR. MALOOF: The plaintiff aaka to hava these 

marked for identification. 

(Plaintiffa' Exhibits 76, 77 and 78 markad 
for identification.) 

MR. MALOOF: Plaintiff offers these documents. 
Plaintiffs' Exhibits 76, 77 and78 in evidence, pursuant 
to the stipulation of the parties — the consideration of 
which has already been paid. 

HR. OE orchis t I have to object to the fact, 
your Honor, the same that MR. Maloof made to the American 

Bureau of Shipping — that is, that it is hearsay. These are 

* 

in fact, when your Honor looks at them, they are double hear¬ 
say. Someone from Japan writing about what he heard fron 
som eb ody else, so even if the man was on the stand I would 
have the same objection. These are hearsay. 

MR. MALOOF: We took the trouble to subpoena iioopl^r 
They haven't done that. 

MR. DE ORCHIS: Not from Japan. 

MR.MALOOF: Well, we did. 

(Proposed exhibits handed to Court.) 

THE COURT: Do you object to these, Mr. Warner? 

MR. MARKER: My objection Is not to the authenti¬ 
city, but if the gentleman from the salvage association was 
here he would identify them as coming from his files. 
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But I do object to the hearsay and tha double hearsay, 
rhe documents are authentic, yes, but >iot as to the trui-h 
of the contents, it is obvious. 

THE COURT: Exhibit 76 is a carbon copy of it le< ter 
fro® *omebody. I don't even know who is supposed to htve 
written this letter. 

MR. MALOOF: May I see it, your Honor? I don't 

recall. 

THE COURT: Who is it from (handing)? 

MR. MALOOF: if it {lease the Court, there would 

have bee? a witness on the stand to idootify who sent it and 

r *°** ,v * d it, but we let-,them go vhnn they agreed to let 
them in evidence — it is as simple as that. 

THE COURT: Well, who is it from? 

MR. MALOOF: (After examining) Can you tell? 

MR. WARNER: This appears to me to be a letter 
from the New York office of the Salvage Association to their 
head office in London. 

THE COURT: What is the Salvage Association? 

MR. WARNER : The Salvage Association, your He no , 
is a — if you have a marine policy ami if you are going to 
present e claim to your underwriters, there is e united states 
Salvage Association and a London Salvage Association. 

If you ere going to present a claim to your underwriter* 
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you call th«i in and they observe the repairs, the money 
expended, and they approve the bills and all that, and that 
in torn goes to the underwriters and it is paid. 

That is the role of the Salvage Association. 

Thay advise counsel about it. 
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THE COURT* May I see it, please? 

(Documena handed to Court.) 

THE COURT* For what purpose is all this 

offered? 

MR. KENNEDY* Your Honor, two of the exhi- 
bit® are offered to show that the sanitary lines in 
question — that is the one coining from the port side 
of the No. 3 hold and the one coning from the starboard 
side of the No. 3 hold — are attached to the master's qv.ar 

ters in one case «.nd to the radio operator's quarters 
in the other case. 

There wai: some discussion yesterday, some 
testimony yesterday, concerning how many toilets were 
attached to the sanitary lines, and these documents 
clearly indicate thi t there was one toilet and possibly 
a shower attached tc each line. 

If the dc fsndants will Stipulate that there 
was only one toilet and perhaps a shower or basin attached 
to each line we wouJda’t offer the documents. 

THE COUR r . * i cannot receive the documents 
in evidence as the truth of their contents, so I must 
sustain the objecticn. 

If all you are trying to figure out is — 
if all you are tryirg to prove is how many toilets dis- 
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charged into that line that we have heard- so nuch about 
I would hope you could agree on that. Is there any 
secret about it? Doesn't anybody know how many 
toilets there were? 

MR. DE ORCHISt The captain testified on 

page 85 of hia deposition that there were 22 toilete, and 
that is where I am getting my information. 

MR. MALOO?: If it please the Court, the 

captain also thought this water was coming from fresh 
water some place. I don't think he knev; much a)>out the 
ship. 

I think the- shipowner ought to be able to tell 
the Court what went into those clapper valves. 

THE COURT; I sustain the objection. 

MR. MALOOPt Then I call upon London Salvage 
to go onto the stand, please. 

Will you tell him to go, Mr. Warner? 

MR. WARIIET t After our discussion at 5 
o'clock that night I called the gentleman and told him 
he didn't have to be hare today. 

MR. MALOOFi May I bring him in as part of 
my rebuttal, your Honor? 

THE COURT* Yes, you may call him as part of 
your rebuttal, as far as that goes. 
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MR, MALOOFt Thank you, sir. 

If it plaase tlie Court, I am about finished 
with my direct case, subject to that understanding. 


sir. 


What is -he exhibit of the Iligan voyage? 


MR. KENNEDY* PA. 

MR. ftALOOF* That is the Iligan voyage file 

with many, many papers in it. I have not objected 
to the introduction of that entire file. But I think 
it is very bad housekeeping to have an exhibit with so many 
loose papers, your Honor. 

Is there socm way those papers can be stamped, 
at least, or narked in some way? There must be a 
hundred papers in there. 


file. 


THE COURT* They can be stapled in the 


,v •• I would like them marked so we 


know those papers stay there and no others put in. 

THE COURT* The clerk can put a staple through 
it, I suppose. 

MR. MALtYP* With that plaintiff rests its 
case subject to rebvttal, if necessary. 

MR. WARNER* Your Honor, you asked us to 
cull from the Baumbartner deposition the exhibits. 
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THE COURT* I aw sorry# I don't follow you. 

MR, VJARI ER« Your Honor# I will make my 

of far with r.Bp«"!t to that « little later. s°"<> ° £ 

th«n had bean marked and some had not. 

Mr. Malcof# are you still objecting to these? 

MR. MALOOP* This whole thing? 

MR. WARMER* Yes. 

MR. MALOOP* I object to the introduction of 

all these repair orders on the same basis as the objection 
to the Madras folder. 

Objection to Weyerhaeuser U7 for identification. 
Object! >n to Weyerhaeuser D4 for identification. 
Objection to Weyerhaeuser D5 for identification 


and D6 for identification. They are similar to other 


documents that have been offered. 

And objection to D2 and D3 for identification. 


THE COURT* What do your records show? 

Are these exhibits to the deposition of Harold Baumgartner/ 


MR. 

WAPNBR* 

Yes# your Honor. 

THE 

COURT* 

Are there seven such exhibits? 

THE 

CLERK* 

Dl to D7• 

MR. 

MAI OOP: 

Dl I refer to r too. 

THE 

COURT: 

Are you offering these now? 

MR. 

WARNER * 

Dl I skip. I retract that. 
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D2 I offtr. It gives the dimensions of the 
valve involved in tils lawsuit. 

MR. MALOOPt There is no proof that that is 
the same valve, your Honor. As a matter of fact, I think 
the proof was othendlse. 

MR. WARNERs D3 I offer. 

THE COUR''* I thought we had disposed of this 
at the time we had the Baumgartner deposition. Ap¬ 
parently we didn*t. I am going to have to look at that 
and see what was sad about it. Where is the Baumgart¬ 
ner deposition? 

MR. MALOnFs I think, Mr. Warner, you had the 
original of the Bauipartner deposition. 

THE CLERKs That is Weyerhaeuser Exhibit C. 

MR. WARMER* Here it is, your Honor. 

(Documen : handed to Court.) 

THE COUR-’I You are going to have to help no 
on this. I don't want to spend the rest of the 
afternoon on this. You hand me a lot of papers which 
mean absolutely nothing, but that they were exhibits at 
a deposition. You are going to have to show me where 
they were marked, what was said about then. The objec- 
tion is made that this is the wrong valve. I don't 

know whether it is J\e wrong valve or not. Did anybody 
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identify this at a deposition? 

MR. UARNE'lt Yea, your Honor. 

THE COURT: Where? 

MR. WARNEilt It appears at page 17 of the Baum¬ 
gartner deposition, Inhibit 2 for identification. 

THE COURT; Will you tell me what it is you 
think Identifies Exhibit 2? According to the record 
on page 17 Mr. Pish ualdt "I ask that this be marked," 
and it was marked. Did anybody say what it was? 

MR. DE ORCHISt 15, your Honor. 

MR. WARNE'lt Page 15 is where the colloquy 
starts, your Honor. 

THE COURTS I don't see why we have to 
waste so much time on things that I should think any 
reasonable adult lawyers could agree on. 

Do you se iously maintain that this is the 
wrong valve? 

MR. MALOOl't Yes, I do, your Honor. On 
page 16. It is in the record on page 16. 

THE COURT: Then we will go into it no 

matter how long it takes. 

MR. MALOO": Mr. Baumgartner says, "I will 

accept that as a drawing of a clapper valve." That is 
the basis that it was irarked for identification. 
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THE COUR7x All right. No natter how hard 
it is, I will stay v ith you. 

MR. MAlOrPx Judge, I don't mean to delay the 
trial any, but you can mark anything for identification 
on a deposition, even your hat, and the other side can't 

object to that. This is the tine for objections to 
it. 

THE COUR? x I appreciate that. if they 
i^yin^ to sneak in the wrong valve on you, you 
ought to protect yo»r rights. It does seen to me unlikely 
but we are going to have to find where the testimony is. 

MR. HALO<>Pt Page 16, line 8, they are 
talking about this ;dcture. Then it goes for a couple 
of pages. 

MR. WARN :F x The question put to him: 

"I ask y>t, Captain, whether or not this 
diagram is an Accurate diagram of the type of clapper 
valve involved." 

"To answ »r your question that is a reasonable 
drawing. I would accept that as a drawing of the clapper 
valve." 

ThE COURPi That is the testimony? 

MR. WARN JRi Yes. 

THE COURf: I will have to sustain the objec- 
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tion. He didn't say that’s a drawing of the valve 
with which we are concerned. 

Probably it is, and probably you can find 
somebody that can prove it, but that is not what he said. 
Now, are all the rest of these going to be the 

sane sort of thing? 

!1R, HJVLOOF * Yes, sir. 

MR. WARNERi I now offer D5 for identifica¬ 

tion. 

THE COURT: How about 3 and 4? 

MR. VJARNEI * I have skipped those. We 

are cutting it down. 

MR. MALOOI’t I think it’s already been iden¬ 
tified, your Honor. 

THE COURT: Now we are up to 5. Where is 

that talked about in the testimony? 

> 

HR. WARNEl'.t It is on page 20, jour Honor. 

It is Exhibit 4 in the deposition. The colloquy starts 

on page 19 t 

"Can you ^ell us what that report is, Mr. 
Baumgartner? 

•A This is a report on the completion of 

the second special periodical survey Ho. 1 of hull and 
machinery in the ann lei boiler survey. 

SOUTHERN DISTRICT COURT REPORTERS 
l iNiTED States Court House 
CntiADc N' NY. 100C7 TELEPHONE: OORTLANb 7-4580 







653 a 


daa9 


"Mr. Pishf i win a8k to hayp that 

marked as a further exhibit for identification. 

0 That, ia the survey report that you re¬ 
ceived, Mr. Baumgartner? 

*A Pro*, the ADS at the conclusion o£ their 

survey.• 

^ . • 

It is narked Exhibit 4 tor identification. 
Further on he testifies that he attended that survey, he 
was present, on page 20, lines 12 and 13. 

THi: COURT: is there objection to this? 

MR. MALOOP: I Object to its entry into 

evidence. Again, you lust don't prove a survey this way. 
They Should have brought the surveyor here and put hit, 

on the stand akd asked hin what he did. how he did it 
and what he saw. 

While Mr. Baumgartner says he was there, i re¬ 
fer your Honor to the top of page 21, line 2: 

"Were you present when those discharge valves 
were examined? 

•A Either I was present at the time the sur¬ 
veyor examined then or I did see the valve prior to 

it. closing up. 1 may not have been there at the moment 
he was there." 

I object to it as gross hearsay. 
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THE COURTS This is another ADS report, and 
if there were any evidence it is the regular course of 
business of ABfi to make surveys and reports and this is 
such a report and it was made in the regular course of 
business Z would accept it as a regular business record. 

As I said before, I don't certainly doubt 
that that is the cane, but nobody has proved it yet. 

Mow, all the depsotion says is this is a 
report that I received and I was there. If \/e are going 
to try this like a criminal case we are going to have tn 
try it that way and stick to the very technical rules 
of evidence. 

It doesn't seem to mo that in a nonjury ad¬ 
miralty oase lawyers ought to act as though they were 
defending people charged with a crime, but it is my job 
to enforce the rulet; of evidence. I sustain the objec¬ 
tion without a further foundation. 

MR. UARN1R: Your Honor, I now offer 07 for 

identification, which is the Baumgartner Exhibit 1 which 
is referred to at page 14 of this deposition. 

THE COURT* All right. Now, page 13 the 
witness said* 

-T his file consists primarily of work requests 
made to my office by the ship master," and so forth. 
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that any complaint, any request, any requisition from 
the ship was carried out forthwith. There have been 
accusations around here we were running a — we weren't 
doing what we were supposed to do in maintaining the 
ship. So we produced the raw records to show that 
we did. There was no haggling about prices. There 
was an order to the repair shop to come in and remedy 
whatever the situation was. It was a stereotype 
printed form. 

THE COU ITt I am going to sustain the objec¬ 
tion to these papers as really just cluttering the 
record with irrole/ancies. The first batch is headed 
"Balto," and then there are about six or seven docu¬ 
ments saying, "Please furnish services of workmen." I 
don't know whether the services were furnished or not. 

To struggle through all of this would be interminable, and 
since everybody agrees it has nothing to do with the 
valve that we are concerned with it seems to me unnecessary 
labor. 

If you want to prove what you just said, that 
whenever anybody vanted some work done you can call a 
witness and he can so testify, but I don't think I should 
be asked to examine this big, thick file of documents 
and try to match up the requests with the correspondence 
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and decide whether or not the request was honored or wasn't 
honored when it hat nothing whatever to do with this. 

I will tustain it as essentially irrelevant. 

I notice that on the deposition, page 14, rtr. 
Pish said that "Hexe is the whole file, and this is 

everything. Rati er than pick out anything, vfe will mark 
the whole file." 

I don't think that is any way to try the case 
at this point. 


MR. WARKERt May it please the; Court, may 
I have this marked for identification? it is out of that 
tile. we expect to pull juet two pieces of paper out, 
and we believe they will be relevant. 


May I have this marked for identification? 

THE CLERK: Your Honor, I don't know what 

letter to give this because there are four things I 

can't find. Inclxding the four I can't find, this 
would be AC then. 

THE COURT: You will look through all the ARS 

reports. Just lexve the right number of letters open 
and we will try to figure it out. 

(Defends xt Weyerhaeuser AC end AD narked for 
identification.) 
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MR. WARNER: I offer AC .In evidence. 

THE COURT: He* anybody Identified tills? 

MR. WARNER: Yes, the clerk has marked it AC. ; 

I 

THE COURT: I know, but you don 1 1 stand up In court; ! 
and say, "1 offer it.* 

I 

Has any human being testified an to what it is? 

MR. WARNER: It cane out of the Baumgartner file. 


your Honor, 




THE COURT: Well, is it referred to in the deposition! 


»where? 


MR. WARNER: It is part of the file that the Court 

I 

would not take in its entirety, so we are trying to select 
one or two relevant metiers out of it. 

« 

THE COURT: It is part of that thine that wan 

f 

marked E-7, is that it? 

I 

MR. WARNER: Yes, your Honor. 

THE COURT: All right, we will see if there ir any 
objection to that. 

(Mr. Warner hands to Mr. Maloof.) 

MR. MALOOP: Judge, I renew my objection to this. 

First of all, it has never been identified by any witnesr. 

I 

If it had been, I could have asked a question or two abort 
it. i 

I 

Secondly, I do not see the relevancy. It does 
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not talk about this v live or anything liks that. 

THE COURT: May I see it, ple«ise? 

I 

(Handed to tha Court.) 

MR. WARNER: I am talking with particular reierenc* 
to tha third item then, your Honor. 

THE COURT: (After examining) You do have acme 
w *live witneisea, do you? 

MR. WARNER: No, your Honor. 

THE COURT: You do not have live witnesses? 

MR. WARNER: No, your Honor. 

THE COURT: There is no way you can call t. mua to 
explain these things? 

MR. WARNER: In the Admiralty practice, we flow 
them in from the Coes : some time ago. The stuff was marked 
up and I did not anticipate these technical objections. 

THE COURT: I want to simplify this if I can, 
but I have to pay a little attention to the rules. 

i gather t Ufct this paper is nowhera mentioned 
a* such 4 n t ha deposit .on? 

MR. WARNER: No, your Honor. 

THE COURT: You say that this came out of .4 jxeat, 
big file which Mr. Pi :h said was the file of the repairs and 

which Mr. Baumgartner said was the file of repair ordor* in 
his office. 
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MR. WARNER: Yes. 

THE COURT: I do not have the slightest doubt that 
what you say Is comet, and that it did comm out of that 


file, but it is quite Meaningless by Itself. It may have 
•osie bearing because it talks about pumps. Maybe they are 
the pumps that pumped the water out of the bilge, but I 
don't know that. 

Z think you will just have to bring somebody here 


who knows a little bit about this case and explain it, if 
you want to get these things in evidence. 

I will have to rule according to ay lights. 

Z will have to sustain the objection unless it is 


MR. WARNER: shall I proceed, your Honor? 

THE COURT: Well, if you can, if you have any 


witnesses. 



MR. WARNER: Are you finished, Mr. Maloof? 

MR. MALOOF: I have rested, Mr. Warner. 

MR. WARNER: I make the usual motions pursuant to 
Rule 41 that the complaint of the plaintiff should be dis¬ 
missed because on the facts and on the applicable law they 
failed to make out a prime facie cause of action. 

THE COURT: Decision reserved. 

MR. DE ORCHIS: Have you rested? 
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MR. warn JR: Weyerhaeuser restoi. 

* 

MR. DE OKU IS: I could m/ike my notion now, but 
I have one short witness, a live witness I am happy to say, 
with one document tiat I woul<$^ like to get into evidence. 

He has to go back t> Florida, so I ask the Court's 
permission to put oa that witness, and that also will be 
my whole case, and then make my formal motions after¬ 
wards — unless your Honor prefers that we make our notions 
now? 

THE COURT: It won't take you very long to make 
your motion, if you want to do it. 

MR. OE CRCHIS: I move that the plaintiff-» 
complaint — not the plaintiff's complaint, but certain 
of the plaintiff's causes that should be dismissed for 
failure to support them with the prime facie cane. 

I direct my motion not to the plaintiff's eat.i; 
for ordinary cargc. damage and the delivery' of cargo 
in good condition to the carrier, but I direct my motion 
to that cause of action in which the plaintiff ailisgua 
that the defendant: wilfully and with premeditation damaged 
the plaintiff's cargo, and which the plaintiff alleges 

that the ship was uiown to be grossly unseaworthy. 

That ca ise of action which ha hopes to break 
the limitation la the cause of action to which I direct 

• - •. 
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my Motion, on tha ground that at laaat aa to my cllant, 
Naw York navigation, Company, Inc., than haa h**n . 


II Nav York navigation Company, Inc., thara has baan not a 
J scintilla of avldanoa that my cllant had any knowladga 
•boot this ship laaking at any tlma until aa found out that 
aha had arrlvad at Moji, Japan, and had watar In h«r. 

Thara la abaolutaly no avldanoa that aa had any 
knovladga that aha had aatar In har avan at Panama, and bo 
that particular cauae of action should ba dlnmlasad as to 

Nav York Navigation Company, bacausa no ona haa said In thin 

« 

courtroom at any tlma that va did anything wrong in this casa. 
Kvary thing has baan tha ahipownar and hla malntananca of tha 
ship and bow ba ran tha ship, but my cllant did nothing. 

Thara la no avldanca that ha did anything or had knowladga 
of any of this. 

So that particular oauaa of action should ba dla- 


I the COURT* Thara la only ona count labile complaint, 

19 «r. Daorahia. If you aro Boring to dlanlaa tho action ycu 

20 ara moving to dismiss tha only count thara is. i 

21 MR# DE 0RCHIS{ Th « n I mova to dismiss that count, 

22 if tha Court interpret* it as ona count — I mova to dismiss 

23 ** •■ against my cllant. 


25 I don't you? 


THE COURT* You mova to dismiss tha whole action. 
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MR. DE ORCHIS: Yes, « B again.t my client. 
the court: Decision reserved. 

MR. DE ORCHIS: I .1.0 mov. with r..p^ t to th. 
All right, that i. th. .nd of my motion at thl. 

M*y I proceed with the witness? 

THE COURT* Go ahead and call your witness. 

MR. DE ORCHIS: i have a witness from the 



National Cargo Bures a. 

Mr. Record, please. 

MR. MALOO?: if it please the Court, i have a 
tachnical Objection o«,.u.a Mr. D.Orchi. ha. not notifUd 

^“t Hr - P - cord J».t hafora lunch, but I hav. b~» 

told by Mr. Daorohi. that h. v». to obj.ct to a witn... i 
-lght put on in rabuttal b«.,^. i ald oot t . u h i„ UBtu 
Monday morning. 

Now i thiik these technical objections ought to 
be waived. I want to hear what Mr.Record has to say, 
and I a. sure he would like to hesr what my rebuttal witness 
has to say, if we can discuss it in those terms. 

' THE COURT: Do you object to him calling this 
witness? 

MR. DE ORCHIS: Nay I explain? 


MR. MAIAOP: I will, if i cannot put my rebuttal 
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THE COURT: Don't talk at one*. 

Now, did you list in your pretrial memorandum a 
witness named DeGroo zm — is that it? 

MR. DE ORCHIS: No. In the pretrial 
at that time we did isot know about the National Cargo Bureau, 
but a week or more ago I wrote a letter, just as wo have 
been exchanging letters the l4at week — 1 have gotten three 
or four from Mr. Malocf about witnesses, so I sent him one 
about Mr. DeGroote a ad three others, and, as I said, when I 
located Mr. DeGroote he said, "I signed the certificate,* 
which is what I want to get Into evidence, "but I am not 
the man who actually dfk’tha job." 

So I went out of my way to actually find the man 
who did the job so hj would not object. Now he is objecting 


anyway. 


MR. MALOO.?: Thtre is nothing is the pretrial 


memorandum about NatLonal Cargo. 

MR. DE ORCHIS: Not the pretrial memorandum; 
a letter I wrote to you a week ago. 

MR. MALOOPs But you had no authority to do that. 
MR. db 0R3HIS: You sent me thrse or four letbars. 

THE COURT: All right, in the exercise of the 
Court's discretion I will allow you to call this witness. 

MR. de OP:hiS: May I mark this for identifies- 
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2 

1 

tion. 


3 

(Defendant Mv York Navigation Exhibit C 

1 

4 

for identification.) 

1 

5 

BYRON LEE RECORD, called aa a witnasa on 


6 

bahalf of tha dafandant Naw York Navigation 

i 

7 

Corporation, baing first duly aworn, taatifiad 

8 

aa followst 

1 

9 

MR. DE 0lCHI8t If your Honor pleaae, thia 


10 

Dafandant'a Exhibit C for idantlficatlon la tha kind of 


n 

letter that Mr. Maloof and I hava baan axohanglng tha laat 


12 

%faak or two, to notify about tha namea of witneaaea (handing). 


13 

Mina vaa ainilar to that, axcapt I do not hava it 

. 

14 

l 

in court. 

| 

i 

15 

(Tha Court axaminaa.) 

i 

16 

MR. MALOOF: if it plaaaa tha Court, I baliava Mr. 

- 

17 

DaQrohia haa two paopla hara from tha National Cargo Buraau. 


18 

May I aak that tha other ona ba raquaatad not to ait in the 

1 

f 

19 

i 

courtroon during hia teatlnony? 

i 

20 

THE COURT: No> you nay aak, but tha application 

. 

21 

ia denied. 

1 

I 

i 

22 

Let ua go ahead. | 

i 

i 

23 

DIRECT EXAMINATION 


24 

BY MR. DE ORCHIS: 


25 

Q Captain Record, would you tall ua, have you aver 


t.- 4 4 
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A Yes, I havrt. 

0 Whet license do you hold? 

A Master's unlimited. 

Q How long have you held a master's license? 

A Since 1950. 

Q Have you ever sailed oh board Liberty ships? 

A Two trips. 

Q What was your job in 1966-1967? 

^ ^ wan associated with Captain DeGroots as a surveyor] 

for the National Cargo Bureau in Tampa. 

Q Will you tell us what is the National Cargo 
Bureau? 

A It briefly is a non-profit organisation that has 
bean formed to assist vessels and various owners and interested 
parties in various phases of cargo operations. 

Q Does that include the loading of cargoes on ships? 

A Not the stevedoringpart, but the stowage of it — 

where you put it or hew much you put on — the preparation 
of the holds before leading, things of thin nature. I 

Q Did you have anything to do with the loading of a 
shipment of fertiliser on the John Weyerhaeuser in 1966? 

A Yes, I did. 

Q And would you tell us where, in what city, in what 
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I first inspected the John Weyerhaeuser at Port 


Tampa, the ACL Line phosphate loading elevator on the 

i 

morning of Dooaebar 22. 

f 

Q Mould you tell us whet you did? 

A Z went on board, contacted the chief officer, 

i 

end in his company or with one of the other mates — I don't 
recall which one it would be — e representative of the ship -4 
end I looked at No. 2 'tween deck lower hold, no. 1 'tween 
deck lower hold end No. 5 'tween deck lower hold. 

. t 

Q Did you go down into No. 3 lower hold? 

4 l 

A Yes, I did. 

0 Actually, physically go down there? 

A Physically I was down in No. 3 lower hold. 

. 

Q Will you tall us what you did when you got into 

I 

No. 3 lower hold? 


I looked ell around the compartment in reference 


to how clean it is; if it is not clean, how much has to be 
done to prepare it fox this cargo that is going to be loaded. 

Z look at the bilges to see only that they are 
covered, you know — covered with burlap over the strainer 


plates — in general, to 


if the hateb^is clean enough 


to receive the cargo that they planned ^on loading. 
0 Now.who appointed you to do this? 
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/ 


We were orde: ed through the vessel'« ag<ant in 


Wee there anyone with you at tha time you went 


down to that No. 3 lower hold? 

A There wo^ld leve been a ship's officer — I am not 
sure — probably the ch:.ef officer, but I am not sura which 
one it would have been, because there was a second or third 


I state also, 


12 
13 t 




15 l! 


16 


10 ! Q you faeii.iar with the type fertiliser that 

1 1 j was going to be loaded • »n this ship? 

A Yes, I am. 

Q Had yo£ load, id or worked 4 with this type of cargo 
54 l! many times before? 

A Yes, I had. 

Q Will you tel. us what it looks like? 

A It is like bird shot, gray color — BB’s may be 
18 jia better identification. 

MR. OB ORCHIS: May I have this marked for identi¬ 
fication, please. 

(Defendant Niw York Navigation Exhibit D 
marked for identification.) 

BY MR. DE ORChlS: 

Q Would you p) jub* examine the naterlal that i s j.n 
25 jjthis bottle, and toll u* whether this is what it looks like. 


17 


19 

20 
21 

22 H 

23 

24 
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the fertilizer in qu<istion (handing)? 

A Z cannot (pan tha jar. In appearance — 

Q Just by visual appearance, is this what it looks 

like? 

A It ooold ba granular triple super phosphate, 
or Z will inject another one that is of a similar nature — 
dlaenoniue p h osp h ate, the characteristics and size and so 
forth, they appear the sane. 

Q And the type of fertiliser that was loaded on tha 
John Weyerhaeuser, did it look like the material in this 
bottle? 

A Zt could >ary well have been the mime material, Z 
don't know. 

MR. DE ORCHIS: 1 will offer this in evidence 

(handing). 

MR. MALOOl: Wo objection. 

THE COURT: Received. 

(Defendant New York Navigation Exhibit D 
received in evidence.) 

BY MR. DE ORCHIS: 

0 Captain, can you tell us whether this type of 
fertiliser is suscepi-iUe to damage by water? 

A It is highly susceptible to damage by water. 

After general cleanliness of the compartment, one other 
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Min f * Ct ° r - *-*•» «» I* «»* it 1. absolutely dry „h.r. 
it is going to go. 

0 Wh« you wmt down Into th. No. 3 lovor hold 
Of th. John W.y.rh..u..r m T«p. did you ch.ck ... that 
the hold wee absolutely dry? 

MR. "ALOOF: I will obj.ct to th. Lading quo.tiona, 

your Honor. 

THE court, fee, don't lMd hiffl y<>u ^ ^ ^ 
whet he did when he wen: down there. 

° What did you do in connection with checking 
whether the hold wee dry? 

A W. 11 , I looked for moiatur., or tracoa of watar. 

|jThere wee none. 

Q Wen there any leaking in the hold? 

MR. MALOOP: what wae that question? 

(Question reed.) 

Th.r. wa. no indication of anything Laklng bocau.o. 

I ropaat. thwr. wa. no aoiatur. pr»a.nt. 

MR. MALOor. That 1. another Lading gu..tlon. 

Were there any — 

THE COURT: H■ has answered. 

Were there an/ pipes in the hold? 

there are two pipes in the after end. 

In the after .end of what? 


\ 


! 




I 


Q 

A 

Q 
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A No. 3 lower hold. 

0 Can you tali us what those pipes were? 

A They are drainpipes or soil pipes from the drainage 
or soil system of the ship. 

Q Did you look at those pipes? 

A Probably not, because there was no water below, so 
Z probably did not look. 


0 There was no water below where — on the floor of 
the hold? 

A On the tank tops, on the ship's side. There was 
no trace of moisture anywhere. 

Q Cta that day when you were on the ship where was the 
ship? i mean, was it at a dock or was it at anchor? 

A No. I originally went on the ship at anchorage 
off the elevator at Port Tanpa. 

Q And during the tine that you went on the ship 
inspecting it was the crew on board? 

A Yes, they wore. 

Q Did you ever go back on the ship after that first 


visit? 


A I was in this compartment two more times. It was 
not properly cleaned aid I returned after the ship cams to 

i 

the dock about 2 o'clock in the afternoon. The hatch was 
not finished cleaning end I stayed there until the crew 


f 

I 
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! cleaned the hatch to my satisfaction. 

This was a Jittle after 2. 

J Q And you are speaking about No. 3? 

I 

A We are refejring only to No. 3. 

I Q During this second visit and during all the time 

that you v«ra there -a, there any algn of any leak.,. i„ that 
compartment? 

A There was net. 

Q Did you issie any certificates or reports in 
connection with your irspection of that No. 3 lower hold? 

I A Yes, I did. The ship would have what we call a 
loading pass. We certify that the compartment is ready to 
load whatever cargo is going in there. 

0 I will show you — 

MR. DE ORCHIS: Mty i have this marked for identifica¬ 
tion. 

(Defendant lew York Navigation Exhibit E marked 
for identificatioi..) 

BY MR. DE ORCHISi 

Q I show you lefendanfs Exhibit E marked for 
identification and I aik you if you can identify this 
document (handing)? 

A This 1b not the loading pass we give to the ship. 
This 1. given to th . r < preaentativ. «fUr the ship has s.U«j. 
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Q What la th.ve document? 

A A certificate of loading — just what it says. 

It ia approved that wu consider the loading waa done in a 
prudent fashion and in good order. 

It liata the quantity, where it ia going, and 
the draft of the vassal when it aailed. 

Q j The other document that you mentioned, the paaa, 
do you have a copy of that? 

i' 

A I would not.. I can tell you from my notea what 
time that No. 3 waa narked "Passed," but thia fe the ahip — 
this stays on board the ship. It ia a pen copy — Hand¬ 
written copy. 

0 . Do you havn your notea with you? 

* / 

A They are in the back there. 

Q Back in th«i courtroom? 

A Yea. 

Q Do you want to get them, please? 


(The witnena leavea and returna to the witness 


stand.) 


(After examining) At 3.30 p.m. No. 3 was ready 


for loading. 


And it waa passed at that time? 

Yea. That time would be marked on what we call 


the vessel'a loading ;>aBs. 
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0 And who do you give that to’ Who do you hand it 

to? 

A The chief me* in most cases. 

Q And in order to pass can you tell us what was it 
that this vessel had to accomplish? what was it that you 
checked before you Issued this pass? 

A Well, originaiy when I looked at the hatches 
there was a small amount of debris, splinters from wood ~ 

just the usual small trish you will get when a ship carries 
general cargo. 

Prior to loaiing the new cargo it should be quite 

clean. 


All right, I see here that he had some loose scale 
which he had to sweep us also. 

0 Did you examine the bilge wells in No. 3? 

Not the wells; only that the mate had covered the 
strainer plate. 


i 

r 


0 What had the mate covered the strainer plates 

with? 

a Well, i don't specifically remember. i would 
assume burlap because burlap was used in the forward end of 
the hatch, so I would assume it was burlap. 

THE COURT: what is a strainer plate? 

the WITNESS: Where the bilge weld that we have 
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bMD talking about -- tha actual opening is protected by a 
plate with holes in it to stop big matter from going into 
the well. 

THE COURT* You would call that a cover of a 

well? 

THE WITNESS: Yes, just like the strainer plate 

in a sink. 

q Does this strainer plate have little holej in it 
for the water to run t’lrough? 

A That is corrnct. 

q But it keeps big particles from going into the 
bilge well? 

A That is correct. 

q Now, what vas the purpose of the burlap on top of 


1 

i 

i 


I 


16 

17 

18 

19 

20 
21 
22 
23 
21 
25 


that? 

A I would sa^ it is only to keep the material out 

I 

so when the cargo is discharged you have a small job to clean 
the bilge. None of tie cargo that is in the hold has gotten 
into the bilge, so therefore you do not have to remove it . 

i 

Q How many times did you go down into No. 3 during 
your visits, both the first and subsequent one to the ship? 
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MR. I1ALOOP: Exci se me for int<jrraptin 9 .. 

May we mark the notes the witness used for Identifi¬ 
cation? 

Tin, COURTi You keep them handy. 

(Question read.) 

A Three different times. When I say three 
^i^ er ® n t tines, I went down, checked how t'le cleaning 
was going, them came up. Then I came back at 2:20, 
as a matter of fact, reinspected No. 3, tha-: was tha fir it 
hold they wanted to load, and it wasn't ready yet, so th»n 
I came back up nnd then at 3i30 it was ready gj I wauld 
have gone down and looked again. 

0 At any of the tines that you were down ii the 
hold, was there any smell of sanitation — uanitatian- 
type smell down in the hold? 

MR. HALOOPr I object to the terminology. 

It is very vague. 

THE COURT: Did it smell like 9 «syage dovn thore? 

THE WITNESS: Ho, it did not. 

BY MR. DE ORCHIS: 

0 If you had a smell of that type would yoj 

have taken notice or taken any action with respect to 
it? 

A In the absence — veil, to be truthful, t nev.tr 
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smelled it in a cargo hold, so 1 don't really know wh~t 
I would have done. But perhaps in the absence of any 
moisture anywhere I would have asked the chief mate v.hert 
did he think it was coming from. 

0 You are saying it would have been very unusual 
to smell anything like that? 

A Yes. On a large scale as you speak of. 

Q Is this material that wo have marked as 

Defendant's Exhibit D, this type of fertilizer — where 
does it come from? 

A Would you rephrase the question? That is 
vague, really. 

0 I mean what part of the United States does it 
come from? 

A It is manufactured from what they call land 
pebble phosphate that is atrip mined in Florida. 

0 Right fron the surface of the land in Florida? 
A But that is tiiu fnw product. This is a 
finished product. 

0 They make these little pellets from it? 

A Right. 

0 As a finished product, as it was shipped, would 

it absorb moisture? 

A Very much so. 
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0 Would it absorb moi3ture, just the humidity# 


heavy humidity in the air? 

MR. MALOOFI Objection. This man hain't 
been qualified as an expert in that area, I don’t think. 
A chemist would have to answer that. 

0 How many years — 

THE COURT* I will let him lay a foundation. 

0 IIow many years have you been examining ships 
for the shipment of this type of cargo? 

A Approximately eight years. 

0 And during that time have you hac. any experi¬ 

ence with this type of cargo getting wet? 

A Yes. 

Q And absorbing moisture? 

A Right. 


ftR. MALOOFx I object to the loading ques¬ 


tions. 


THE COURT* Overruled. 

0 Let's assume that one of those sanitation linos 

up in the lower — the top of the lower hold, the o*e on 

the port side, was leaking water after this cargo wis loaded 

into that lower hold, and water started to drip or fall 

down on it, would the water run right through the c»rgo 
down to the bilge? 
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MR. MALOOFs I object to that. I don't 


think anybody can answer it. 



THE COURTi He can answer, and you can cross 


examine. 

Do you have any opinion on that? 


A 

I would say that the vrater would probably never 


reach the 

bottom. 


0 

Why not? 


A 

Because as the water comes in it absorbs nor; 


and more and more, and you end up with nothing but slush 


or mud or whatever you want to call it. I mean this Is 


most apparent in my own fertilizer I use at hone, ;.f yoi 


accidentally get some of it wet. 


Q 

Based now on your experience as a ship's 


master and 

mate, if you have a mixture of this material 


and water. 

and you said it forms a slush, if you have a 


mixture of 

that material and water, will it: show up in the 


sounding pipe of a bilge well? 


A 

I don't know, but I would say in my opinion that 


it wouldn'i 

t. 


0 

Why not? 

A 

There is — as I say, the water that is coming 

in the top 

never reaches the bottom as water, it i.i mud 

and muck. 
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MR. MALOOF* I move to strike the testimony 


THE COURT* Motion denied. I will let him 


finish his answer. 


A As I say, in my opinion tne water as water, or 


as a liquid, would never reach the bottom as a liquid. 


0 Would it get through that burlap cover on the 


strainers of the bilge wells? 


1 don t think there would ever be any water —— 


MR. MALOOPs May it please tho Court —■ 


THE COURT* Please don't interrupt. You 


can object to the question, and you have been overruled. 


MR. MALOOF* May I make an objection on the 


record? 


THE COURT* Yes. 


MR. MALOOF* i distinctly remember Mr. 


De Orchis saying he had a witness to identify a certifi¬ 


cate. i object to him going into these things when that 


is what ho represented to the Court. 


THE COURT* The objection is overruled. Any 


motion you have to strike is denied. 


It seens to mo everybody has agreed that this 


was highly soluble and it turnod into slush. i don't 
know what all this excitanent is about. it doesn't. 


surprise me a bit. 
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I don't know what bearing it ban on the case, 
but if you think it is helpful I v/ill let you prove it. 

IIR. DC ORCHISt The bearing it has on the bilge 
soundings, why you might have no water in the bilge Bound¬ 
ing and yet have water in the compartment. 

THE COURT* Is it not true when they finally 
discovered this situation this fertiliser was all slush, 
just as he said? 

MR. DE ORCHIS* Yen, but the bilge soundings 
in the deck log don't show 14 or 15 feet of water, and 
he is explaining why you don't get that. It wouldn't 
read in the bilge tube because it wouldn't rise in the 
bilge tube. Water would seek its level but not slush. 

I 

This is tho purpose of the witness. 

THE COURT* You are arguing there was really 
more water there than the soundings showed. 

| 

MR. DF ORCHIS* The deck log sounding only 
shows a few inches until they practically arrive in Japan. 

Yet there was water in the hold. what I am trying to 
show by this — what I an trying to find out from this 
witness is could you have water in the hold and yet 

i 

it wouldn't show up in your sounding tube if this were 

fcar UO in the hold, and he is saying tint with this type \ 
of cargo you wouldn't get a reading in your sounding 

i 

| 
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tube, not a true reading, because it is slush. 

THE COURT* All right. I will let him 

testify. 

BY MR. DE ORCHIS* 

0 Assuming we have, say, 250 tons of this 
cargo in No. 3 so that it is right up practically to the 
top of the lower hold and right up into the tween deck, 
right up to the top of the hatah covers, and water starts 
getting into the cargo in the lower hold from a sanitation • 
from the overboard discharge valve on the port side aft 
and water starts pouring in. Uow long would it be Jc for? 
you would know that there was a leak there with this type 
of cargo? 

A I don't know. Possibxy you would never know 
until you opened the hatch. I mean that possibility 
exists. 

0 The notes that you brought with you, and which 
you have before you, when were those notes made? 

A At the time. By that it nay not have been 
done exactly chronologically when I was there at 2:20, I 
may not have put it in the book at 2*20, but when the day 
was over I sat down and said this is what I did toda/. 

O The certificate th.t have narked for iden- 
tification, F. for identification, has a signature on it 
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of tlr. Do Groote, G. De Groote. Can you toll us who 

it Mr. De Groota? 

A He was the senior surveyor at this tine. 1 
worked for him. 

0 Why does his signature appear on the certifi¬ 
cate rather than yours? 

A That was hia policy. 

MR. DC ORCHIS: I offer the certificate in 

evidence. 

MR. MALOOF: Mo objection, your Honor. 

MR. WARNER: No objection. 

THE COURT: Received. 

(Defendant Hew York Navigation Exllibit C 

received in evidence.) 

MR. DF ORCHIS: I have no further ques¬ 

tions, your nonor. 

CROSS EXAMINATION 
BY MR. MALOOP: 

Q Mr. Record, how many tines were you aboard thif 
ship for the purpose that you are talking about? 

A What purpose do you mean, prior to loading or 
as long as the ship was in Tampa? 

0 To examinethe holds, as you snid, for the load¬ 
ing of the phosphates. 
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A Prior to loading. 

0 Here you aboard after loading? 

A Yea. 

0 Did you go into Ho.3 hold after loading? 

A I couldn t. 

Q What ware you doing aboard the ship? 

A Checked the draft, the stowage. 

Q It had nothing to do with the holds after the 
loading? 

A No. 

0 You were aboard three times before loading? 

A Right. 

Q And on what dates, sir? 

A It was all on the 22nd. 

MR. MALOOPt Could I have that book marked 
for identification. Judge? 

THE WITNESS: Will I get it back? 

MR. MAI/)OP: I think eventually. 

(Plaintiff's Exhibit 79 marked for identifi¬ 
cation.) 

BY MR. MALOOP: 

0 What was the first day that you went aboard 
this ship, sir? 

A The 22nd. 
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The 22nd of what month? 

December. 

Do you remember the time of day? 

It's in there. 

Do you need your book for that? 
Approximately , I believe it was 11:30 in the 


morning} before noon. 



How long ago was this? 

Six years. 

Do you remember details that far back? 
To a certain extent, yes. 

Without your book? 


Q You would have to rely upon your book, right? 

A Right. 

0 Okay. 

The first time you went aboard was lit30? 

A Yes. 

Q Do you know the depth of this ship from the 
weather deck down to the tank tops in the No. 3? 

A Approximately 37 feet, I believe. 

0 About 37 feet? 

A Yes. 

0 There was a tween dec 1 : in this ship, is that 
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h That ia correct. 

0 Could you explain to the Court what that 
means in relation to the lower hold? 


A That is another floor or level about two- 
thirds of the way up from the bottom to the top of the 
entire hatch. 

0 That means it is like a two-story house, riynt, 
by comparison? Excuse the expression. That means you 
have got a ceiling on top which is the floor of the 
tween deck, is that right? 


A The hatch opening you have and around you 

have win,, which would be the tween deck, cr another floor, 
if you want to call it a floor. 

0 And in that deck, the tween deck deck, you 
have a hatchway? 

A That's correct. 

0 trhat tools do you take down v/ith you into the 
lower hold when you go down? 

A Mostly, if the hatch in closed, a flashlight. 

0 If you didn't have the flashlight what could you 

see? 


A Nothing. 

0 So « good thing you had it? 
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flR. MALOOFi I will withdrav it. 

THE COURT* No light down tlere at all? 
THE WITNESS* If the hatches are closed 


there is no light. 

THE COURT* When you went down there on the 
22nd of December were the hatches closed? 

THE WITNESS* I don’t know, your Honor. 

I would guess that they were the first time. I would 
say not guess, since it was an American ship and they 
don't do longshoreman work like some of the foreign 
ships, I would say that as an accommodation 1 went down 
in the hatches with the covers closed. I don't know. 


BY MR. MAUOOFs 


f> When vere the other two times you went 
aboard, sir? 

A 2*20, and I stayed on board until No. 3 got 
ready at 3:30, ard then by 4 o'clock the other hatches 
were loaded. 

Q All three times were cn the same day? 

A Yes. 

Q I see. I misunderstood you. I thought it 

was different days. My mistake. 

So the second tine was in the afternoon then, 
and the third tine was when, sir? 
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A The sane period of time. At 3»30 the hatch 
was ready. No. 3. 

Q I notice on the certificate that has been 
marked New York Navigation*a Exhibit E, which is, of 
coarse, your certificate of loading, there is a comment 
that"This certificate is not a certificate of seaworthines 
and relates only to the following cargo." Ie that on 
ell your certificates? 

A That is correct. 

Q 1 see on the bottom of the certificate it says 
"$50." Would you tell us what that is, please? 

A That is the fee for the certificate. 

Q Is that the fee that National Cargo Bureau 

charged? 

A Right. If that $50 is what is there. I 
can't see it from here. 

Q I will show it to you. It starts off with 
$35, and then it talks about additional charges. Would 
you explain that to the Court? Break that down for us. 

A The fee is by the amount of cargo. The 12.50, 
which is for me going to anchorage. The 2..50 is trans¬ 
portation. The total is $50. 

Q The actual inspeotion is $35? 

A That's correct. 
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Q Do you have to send part of that to the hone 
office in New York? 

A With that status, yes. 

O How much of that goes up to New York? 

MR. DE ORCHISi I don't see the relevancy 
of any of this, your Honor, how nuch of the fee is aent 



to New York. 


THE COURT* I will allow it as cross examina¬ 


tion. 


BY MR. MALOOFs 


press you. 


Do you know the answer to that, sir? 

Yea, I know the answer. 

VJould you answer it, pleaoe? 

THE WITNESS* Should I, Judge? 

THE COURT* Io there anything secret about 


Would you rather not answer that? I won't 


Kell, I — 

MR. MALOOFs I withdraw the question. 

THE WITNESS* Thank you. 

How long a time were you aboard the ship the 


first time, sir? 


Twenty minutes less than two hours. 
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0 And the second time? 

A The second and third trips into No. 3 was at 
the flame time. I was on the ship from 2:20 to 4 o'clock 
0 And the third time? 

A No, the third time is included. 

0 Those two are put together? 

A Yes. 

0 When you are aboard do you talk to the first 
mate, captain, and so on? 

A Usually the chief officer. 

0 You didn't talk to Captain humble this trip who 

you were there? 

A I can't say. 

0 Did you bring a ladder aboard with you? 

A A ladder? 

Q A ladder• 

A No, sir. 

0 Was there a ladder in Mo. 3 lower hold? 

A Yes, sir. 

0 There was one there? 

A Yes, sir. 

Q Whore? A ladder, you know? 

A Yes, to go down. 

Q I don't mean that. The ladder you used when 
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the hatch was closcxl, I see. 

A Yes. 

0 You are talking about the permanent iron 

ladder? 

A Yes. 

0 You didn't bring a wooden ladder with you? 

A No, sir. 

0 This permanent iron ladder is not near this 

clapper valve, is it? 

A No, sir. 

0 Do you know how high that valve is from the 
tank tops in the Mo. 3 lower hold? 

A I an not an expert on the Liberty ship, but I 
would say 20 to 24 feet. 

0 Pretty high up? 

A Oh, yes. 

0 Do you think you would have a good view of it 
from the tank tops? 

(Pause.) 

MR. MALOOFt I withdraw the question. 

0 Mow, did you sail an a master? 

A Yes, sir. 

0 For how long? 

A About seven years. 
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0 For what company? 

A Istlmian Lines and States Marine. 

0 I think you mentioned that you wanted a clean 
hold for trisodium plK>sphate. a clean hold you wanted 
for the trisodiun phosphate? 

A Granular triple superphosphate. 

0 Is that the right name for it? 

A Yes, sir. 

O now clean did you want it? Hot clean enough 
to eat off of, I take it? 

A A ship that aqe you wouldn't get that clean. 

You would well, the material is approximately worth $70 
a ton, so you want it clean. 

0. You knew hot/ old that ship was at that time? 


0 How old was it? 

A Twenty-two years old. 

0 Hid you look at the bilges to see that they were 
covered properly? 

A Yes. 

0 And they were? 

A Yes. 

0 Did you notice that on the first trip? 

A If they hadn't been they would have been. 
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You would have seen ihat that was done? 

Right. 

I think you said that this ship didn't anell 
like sewage in the No. 3 lower hold. Do you have it 
lnpxir notes that way? 

A There was no mention/ so I — because of the 
business of the port moat of this is a negative. If 
nothing is there, it's good. Do you understand what I 
mean. 

0 In other words, if it isn't in there that means 
it smelled very sweet and everything? 

A There was no abnormal smell. 

Q It smelled like a 22-year-old ship, is that 
right? 

A That's right. 

0 Not any better? 

A I wouldn't be in a position to judge the smell. 

0 How many shipments of fertilizer do you think 

this old ship had carried before 1966? 

A At that time I don't know that she had ever 
carried any fertilizer. 

0 You don't know the anewer to the question, do 

you? 

A No. 


mda 

Q 

A 

Q 
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0 It is in the record it carried a full load to 
Madras a trip before. Arnnonium sulfite, that is a 

fertilizer, isn’t it? 

A The same family. 

0 I hand you a jar. New York Navigation Exhibit 

D, and ask you to smell that. Take a deep swiff. 

What does that smell like? 

A Ammonia, to me. 

0 It smells like sewage to me. 

I show you Plaintiff's Exhibit 66, whrch is a 
photograph, and ask you to look at the bulkheads of that 
ship and ask you if that is a normal 22-year-old Liberty 
ship. 


MR. DE ORCHIS: If your Honor please, we didn't 

qualify the witness as an expert on the Liberty ships, 
but if he wants to qualify him I wouldn't have any 
objection. 

THE COURT: Can you answer? Do you know 

whether it is or not? 


THJ! WITNESS: The black-and-white really is — 

it doesn't look good, but it may l>e only the picture. 

BY MR. MALOOF: 

0 What was that answer, please? 

A I say youcan do a lot of things with a picture 
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that ia not truly representative. 

0 no you think aonething has been done with 
that picture? 

A 1 don't know. This doesn't look good, but 
my impression of the same are*., if I looked at it in 
person, might be different from the picture. Do you 
understand? 

0 Yes. 

Mr. Record, I think you have testified that — 
stop me if x am wrong — but when water comes into this 
phosphate it never reaches the bottom? 

A That would be my opinion. 

nn. malooFx no further cross. 

THE COURT! Anything else? 

CROSS EXAMINATION 
BY MR. WARNER l 

0 Captain, the pier that the John Weyerhaeuser 

loaded at, is the water in which the vessel vloats, 

washes alongside that pier, the same — I mean the 
salinity, is it the same as the water in the Atlantic 
Ocean? 

A NO. 

0 Is it fresh water? 


25 | A I checked it two days after this loading we 
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are talking about and it was 10195. This is on the 
27th. I had a ship that was close to her marks, and i 
have the draft, the salinity, at that particular time. 

In Tampa the change is seasonal, not day to day or tide 

to tide but seasonal, depending on the precipitation in¬ 
land. 

0 So that the Weyerliaeuser, whore the draft was 
taken, would be deeper alongside the dock than when 

•he got out into the Atlantic and the sUt took its effect, 
is that correct? 

A Approximately an inch and a lalf, I would 8ay . 

0 An inch and a half? 

A About. 

Q Did you take the draft of the John Weyerhaeuser 
whan she sailed? 

A No, I did not. The entry I have here is 
•Finished John Weyerhaeuser, 3 and 5 full." That 
moans literally what it says, full, plenty of lift. 

Q What does that mean? 

A It means he has plenty remaining draft if he 
wished to load eore cargo. 

0 The group report, does that have the drafts? 

A Yes, sir. 

0 Do you recall roughly what it was? 
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A Roughly 19 and 29. 

Q Nineteen feet forward and 29 feet aft? 

A This is rough, within one or two inches. 

MR. WARNER: Thank you. Captain. 

BY MR. MALOOFl 

0 Captain, is there a difference bntween the 
salinity of the water at Tampa and the nalinity of be water 
at, say, Cristobal? 

A It could be. 

Q Would you please answer the question I asked 
you. Ifjou don't know — 

A I don't know. 

0 That is it. 

How about the salinity of the water at Balboa*/ 

A I have never taken the salinity et Balboa. 

Q How about the salinity of the water at Moji, 
Japan? 

A Moji should be sea water. 

MR. MALOOP: Thank you. 

THE COURT: Is that all? 

MR. DE ORCHIS: No further questions. 

THE COURT: That is all, Mr. Record. 

(Witness excused.) 

THE COURT: Do you have any further witnesses? 
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MR. DE ORCHIS: I have no further witnesses. 

THE COURT* Do you re 3 t? 

MR. DE ORCHIS: I rest at this point, yes, 

your Honor. 

THE COURT* All right. 

JtR. DE ORCHIS* The captain would like to 
have his notes, if he can have then. 

m 

THE COURT* They are looking at it for the 
moment. Will you wait until they satisfy their 
curiosity. 

All right. Now, we still have a loose end 
here, namely, the date when the freight was paid. Has 
anybody found that out yet? 

MR. DE ORCHIS* No. 

THE COURT* Do you have any rabuttal? 

MR. HALOOP: I have one witness, your Honor. 

MR. DE ORCHIS* we have also the cross claim 
against the shipowner for indemnity and counsel fees, 
but there are no witnesses and no evidence Involved there, 
just a statement for the record. In other words, I have 
rested as against my defense in the plaintiff's case. 

I do have a cross claim against the defendant Weyerhaeuser 

ndomnlty, an<i as to that I have no evidence other than 
what is in the record already. And as to the attorneys' 
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fees we ask your doner just to determine whether we ore 
entitled to attorneys' fees, and as to the amount 
we can settle it between ourselves or at a later stage pre¬ 
sent evidence. Usually we have always been able to 
agree on these things as to the amount. 

THE COURT: I will treat that in the same way 

as the amount of deunages, reserve for future determina¬ 
tion. 

MR. DE ORCHIS: Yes, your Honor. 

I don't want to clutter the record if I 
< ^ on *^ have to, but 1 want to say v;e have several letters 
we have written to defendant's attorneys putting them 
on notice when we were involved in this that wo would 
hold their client liable, asking them to come in and defend 
the action, and I think Mr. Warner would stipulate that 
we did put him on notice, we did ask them to take over 
the action, and I won't have to put all these letters 
in. 
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MR. warijei : Th«r« is no question but that he ! 

asked us to oooe in ■ nd defend the claim, and then he put ! 

in a cross claim — fhat is all. 

•1R. DE ORCHIS: with that I will rest my clai*. 
for indemnity also. 

MR. WARNEHl Of course we deny legall that they 
are entitled to attorneys' fees or indemnity. 

the COURT All right, whatie next? 

MR. MALOOl: I have one short wit nosH> your 

Honor, in rebuttal. 

The plaintiff calls Mr. Keeler. 

MR. DE ORCHIS: Your Honor, what is there to 

rebut? 

THE COURT I was wondering myself what there is ix 
rebut that Mr. Record did not go down in the hold? 

MR. MAI/50; : Mr. Warner did put in the rest of cho i 
deposition, and them is a comment in there oy the captain 
about the green lumber. 

THE COURT in the deposition? 

MR. MALOOl’: Yes, in the rest of the captain's 
deposition that was read into the record — and that was 
something about the green lumber causing it — and this 
witness will discuss that lumber point. I won't be long, 
if your Honor please 

I 

I 


S0UT1 ERN DISTRICT COURT REPORTERS 
JNitfd States Gou?t House 

Fo. SY SO* 'ARE. N Y. MY. 10007 TEuEPHO* ■: COSTIAWO 7-4500 





1 i 
ll 


2 

3 

4 

5 

6 

7 

8 

9 

10 
n 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


f»34 


702 a 

mkp2 

Mil. DE ORCHIS: If your Honor please, there has 
been no issue whatsoever, and for the record I would like to 
state what has happered here. 

I had an expert witness. I deliberately did not 
call him because I did not want to hava rebuttal here. 

Now we have not raised any expert witnesses. 

He raised no issues whatsoever. His witness he had in 
the courtxoaai since the first day, and he did not deliberately; 
cell this expert witness but called the others, and now he 
wants to save him to have the last word, and I object 
strenuously to this — 

MR. MALOOl'i No, Judge, I resent this. 

THE COURT: Don't interrupt. 

MR. DE ORCHIS: This is improper rebuttal. 

There is nothing — no new issue which we have raised. 

We have only denied what he has claimed on his direct 
evidence. There is nothing to rebut in this case. 

MR. MALOOF: Mr. Warner put the balance of th«* 
deposition in evidence. 

THE COURT: When did he do that? 

MR. MALOOF: It was on direct, but still it is 

his case, your Honor -- it is part of his case. 

THE COURT: Mr. Warner offered no evidence what¬ 
ever. He tried to git in evidence certain exhibits which 
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j he h.d previously of: .red, which were exhibits to the deposi- 
tlon of one of these p~>pls, and you objected, and I sustain^ 
your objection, so hti did not got anything in. 

! Ha callad «> witnesses. i told him in ao many 

words that I thought he ought to call some witnesses, and 
much to ny anazu-nt he rest*!. did not put in anything. 

Now there is certainly nothing to rebut so far as 
he Is concerned, and all that tir. Deorchi. did was call this 

th * t “* Dt down lr ‘ *>1A. «d I suppose you are not 
ooin, to try to rebut that, so there isn’t anythin, to rebut. ' 

MR. MALOOl : m that case, yovx Honor, then I wLll 
excuae Mr. Keeler — 

THE COURT: All right. 

MR. MALOOl: — if there la nothing to rebut. 

THE COURT: (To Mr. Keeler) Saves you the trouble: 

MR. MALOOH Judge, may I offer once again theao 

document*. Thia la the London Salvage, i want to cloae this 
case out. 

I think these are at least admissions against 
interest with Weyerhaeuser saying there is one toilet for I 
each clapper valve, t nd possibly a shower connected with it. 

I think they should co into evidence, especially since we Lost 
a witness on account of it. 

the COURT: i have sustained — 
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m* p C3C, ; 

MR. :1ALOOF; Will your Honor take them for what 
they art* worth? 

THL: COURT: I have sustained an objection to 
car tain documents that ha of ft: rad on the ground that they 
ware hearsay documents, and I could not accept them for cl.a 
truthot the statements contained in th*m. 

hot/ you said something about calling a witness, ; 

i 

t 

and I will giv« you a cl.anc*. to call the witness, hut Letter ; 
get aim up h*re right away because we want to finish this 
case today. 

I still think you ought to be able to agree on 
how many toilets drained into that pipe. If you cannot, 
nobody will tell you. 

MR. MALOOF. Nobody will tell me because I don't 
5v/n the ship or anything, and I do not know how many toilets 
drained into it. 

Can we use this as an admission against interest? 
This is from Weyerhaeuser to London Salvage. 

THE COURT: Better get that man up here and perhaps 

i. 

put in some competent proof. \ 

MR. MALOOF: May I have a minute, your Honor? 

THE COURT. Yes. 

(Mr. laloof confers off the record.) 

MR. KENNEDY: Your Honor, may I be heard for just 
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a moment? 

i 

, THE COURT: Yes. 

I 

MR. KENNEDY: As we read both the Telex and the 

I 

. letter, they contain the substance of a report that the 

. 

I writer or the sender received from the owner of the vessel, 
and that is Weyerhaeuser. It is the plaintiff’s contention 
that these are admissions by Weyerhaeuser as to conditions 
on board ship, and I think a3 such they are admissible. 

TIIE COURT It would be so much better if ycu had 
the witness here who could explain what these things are. 

One of th<4» is unsigned — I do not even knov- v/ho 

wrote it. 

MR. riALOO?; It is just the one document that we 
are down to, your Honor, and we have subpoenaed these people. 

I We intended to have them here. We will have one here and 
I do not think it will be too long, I hope. 

I I have to get to the airport, too, to meet my con, 

so I am just as anxious as you are. 
i TIIE COURT: You are getting him up here now? 

MR. MALOOP: The phone call is being made — he 


fl is in downtown Manhattan. 


TIIE COURT: Is there anything else? 

MR. MALOOP: And he is the one who sent that cable 
whan ha worked for London Salvage. I assume he will identify 
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i 

Will you stipulate it and save us the trouble. 


THE COURT: Excuse me, has Mr. deBouthillior 

i 

| 

i 

MR. MALOOF: He has gone to call his partner. 


Mr. Webber. 


THE COURT: Will you please see that he does not 
get away until he helps our clerk find in that file the 
papers which he said \/ere there, which he said he read. 

Now you jur.t get him, and we will take a brief 

i 

recess in the meantime. ' 

MR. MALOOF He is on the phone making a call l;o 

Mx. Webber. 


THE COURT: Well, we will take a recess. In 

i 

j 

the meantime counsel nhould gather around and watch, and 
hopefully you can find the papers and mark them as exhibits. 

i 

(Recess.) 

j) 

(During the recess Defendant Weyerhaeuser Exhibits f 

• 

R to Z were received in evidence and Defendant Weyer- 
haeuser Exhibits AA and AB were received in evidence.) 

MR. MALOOF If it please the Court, the person 
we had called has left the office. We are unable to get 
him. 


i 

i 


i 


SOUTHERN DISTRICT COURT REPORTERS 
L <11X60 States Court House 

Foley Square, N.Y. NY. 10C07 telephone: COrtlano *680 


I 


1 


mkp 


707 a 


G39 



I 

Tho plaintiff noffwri those two documents on 
th*: ground that, first of all, they have been agreed to be 
authentic from the files of London Salvage, and we offer 
them also as admissions against Weyerhaeuser, your Honor 
(handing to Court). 

HR, WARNER: We object, your Honor. 

THE COURT: That is Exhibits 76 end 77 for 
identification. I will read them. 

(After examining) The purpose of these two 
documents, which is substantially the same, as I understand 
it, is to prove that the sewer line, the sanitary line serv.jd 
the master's and the radio operator's toilet. 

MR. MALOOF: Yes, sir. 

the COURT: i feel I must sustain the objection. 

As 1 said before, there have been very technical 
objections on both sides, which I am frank to say is sur¬ 
prising to me in a case of this sort, but lawyers have a 
right to try the case any way they want, and 1 have to rule 
on the objections. 

These docunents do not even say that anybody con¬ 
nected with the defendant said that. 

MR. MAIXXJF: I think it says "owner" in it, your 

Honor. 

THE COURT: It says: "There is one clapper valve 
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located on each side of the port and starboard at the after 
end of No. 3 hold from master's and radio operator's 
toilets." 

Where the unnamed author of this letter got that 
information does not api>ear. I suppose I could infer that 
perhaps ha got it from uomebody connected with the defondant, 
but I do not think Jt is clear enough. 

MR. MALOOF: He was the owner's agent, your Flonor, 
for insurance purposes. That is what Mr. Warner said in 
open court. 

THE COURT: There isn't any evidence of who he ie 
or anything about him. 

I have got tc sustain the objection on the offer 

as made. 

MR. MALOOF: Yes, sir. 

I 

THE COURT: I regret that there is apparently some 
misunderstanding between counsel as a result of which you 
apparently let this witness go, who appeared earlier in 

I 

the day. I do not want the case to end on a sour note of 
incrimination as to whose fault it is that the witness could 
not stay in the courtroom. 

If you press the point, I will hear him briefly 
at 10 o’clock tomorrow morning, if you can get him here. 

•MR. MALOOF: No, sir, I won't press that point. 
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it la not that Important a point In tho caaa. 

THE COURT: I don’t think It la, aithar. 

MR. MALOOP: xt juat fill, in g . p ,_ 

THE COURT: Ara you aura thara Isn’t aom.vh.ra 
embaddad In all of thaaa documanta a atatamant about — 

MR. MALOOP: i cannot .war what 1. In that body 
of POPOra, but I will l. t It go at that, your Honor. 

THE COURT: Well, i am sorry about it. 

MR. MALOOP ”lr« Of .11, I think va hav. an opan 
point with Mr. Da orchl. - tha tlm. that th. fr.lght va. 


paid. 


THE COURT: That la right. 

MR. MALOOP C an va gwt that by corraapondanca. 

your Honor? 

MR. DE ORCHIS: I hava an answer now. 

New York Navigation Company states that invoice 
NO. 2958, which ha. fan markka a. Plaintiff.’ Exhibit 14 la 
avldanca, wa. mark*! ‘Paw „ n Dacambar 16, 1966, with w.. 
. 1.0 th. data that the bill of lading Isauad.but that 
th. nonay racaivad from Illgan on January 5 , 1967! 
that thi. ieauanca of th. bln of lading nd th. paid bln 
was dontfRs an accommodation to Iligan. 

THE COURT: is that satisfactory to so 

stipulate? 
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2 : 

HR. MALOOP: That tha money was paid when, sir? 


3 

i MR. DE ORCHIS: The money was received January 


4 

5, 1967. 

[ 


5 

MR. MALOOP: I move to strike everythin? except 

s 1 


6 

that remark. I think that is all Mr. Deorchis was supposed 


7 

to report on. 


8 

THE COURT: We might as well have the whole story. 

v 


9 

It waa marked "Paid" at an earlier date but it was not paid, 


10 

as I understand it, then. 


11 

MR. HE ORCHIS: The exhibit shows a "Paid" stamp,. { 

! 


12 

* 

December 16, 1966, and this exhibit and the bill of lading 

1 

13 

were given to tha shipper on that date so that he could go 


14 

to the bank; but actually the shipper paid the freight on 

1 1 

15 

January 5, 1967, und the explanation is that this was done 


16 

as an accommodation for Illgan so that they could process toe 


17 

documents before actually paying cash. 

i 

18 

MR. MALOOP: I will accept that, that that is 


19 

when the freight was paid, January 5th. * 

| 

20 

MR. DE ORCHIS: Iligan knows this better than we 


21 

do. 


22 

Now I warn: a stipulation that this is what 

( 

23 

happened, that we gave you the bill of lading and the paid 

I 

| 

24 

bill on December 16. If not, please call somebody from 

• 

25 

Illgan and I will call somebody from New York Navigation. 
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Mr. DeOrchis. 


MR. MALOOF: No, I am not calling „ ybody else . 


5 j TIIE C0(JRT: The invoice marked "Paid" is in 

! •vidence, ia it not? 

> I 

j MR. DE orchis: Yes, your Honor, Ud so ia the biuj 

Of lading <Ut~! December 16 - they «. both in „ ld . nce 

THE court: I understand, but „r. rt.loof yesterday 
W«t»d further svldence .. to when it V., ln f . ct ^ ^ 
that is what you are supplying. 

MR. DE 0RCHI3: January 5, 1967. 

THE COURT, Can you brio, yourself to accept that? j 
MR. MALOOP: oh, yes, ,i r . 

THE COURT: Ml right, I am going to consider thet 

stipulated. 

l 

t MR. DE orch, Si Now for th. record, because i tnov 

Wh “ " P *"• 1 —» to state that **, .re going to 

“ Y >Dd th * t 1 * “ hy 1 " "Rio* the statement — they are 
90 ing to sey thet b«.u« the contract with Ui,„ ..y.tn.r 

**“ tU1 °* 1 * dl “ 5 • 1 “ U •» *•— the freight i. p. ld , 

th^r mm going to Clelm. although they Know otherwise, that 

tha bill of lading was aot issued „ n aii , 

9 issued until January 5th after the 

ship had sailed. 

Th. witness ,ho was her. yesterday, who gave me 
this information, i. perfectly willing to com. to courts 
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stats ttiat Illgan knows, that they did Iligan a favcr, they 
issued the bill of lading and the paid bill on Decumber 3.6 
before the ship sailod, but did not get paid until Januai-y 


5th. 


is doing. 


Am I righi; # llr. Kennedy? 

MR. MALOOFs I do not understand what Mr. DeOrchi 


MR. DE ORCHIS: If it doesn't make any sense, 


then just let the re<3ord lie there as to what I said. 

MR. MALOOf: Mr. DeOrchis had a chance to put lie 
own client on the stand, and he was very upset when I put 
him on the stand. 


MR. DE ORCHIS: I am asking you to stipulate simply 

I 

that the bill of lading was issued December 16th. 

MR. MALOCP: I won't stipulate that at all. j 

. i 

MR. DE OPCHIS: But his client knows when he got 

» 

the bill of lading. 


MR. MAbOC?: 


This case has been tried. 


think there was 


testimony on that, your Honor.This Is 


closing argument which — 


Honor. 


MR. DE OHCHIS: I refuse to play games, your 
The record stands as it is. 


THE COURT: I do not want any misunderstanding 


about this — 
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MR. MALOoF: There isn't any. Judge. 

THE COUR"t The bill of lading is in evidence. 

Is there any dispute as to when it was issued? 

It is dated December 16th. 

MR. DE OUCHIS: That is correct, that is when it * 

j 

was issued. 

MR. MALOOF: The problem is that the contract 

! 

says that it will bo issued after the freight is paid. 

That is why I was inquiring about that. 

You see, Mr. DeOrchis — now I will have a little j 
chance to have a cl>sing argument. He wants to argue that 
accepting the bill >f lading is a waiver of the contract 
of July 11, 1966. I am not that upset by that argument of 
his, but I do not like to fall over dead even by the attempt 
to do it. Just bscause a shipper accepts a bill of lading 
doesn't mean he has waived the prior agreement, which says 
the bill of lading is a secondary document. I do not know 
why we are even discussing it at this stage. The contract 
with New York Navigation Company, the only contract of 
carriage was the freight agreement of July 11, 1966. 

This was the intention of the parties. 

MR. DB CRCHIS: That still leaves up in the air 
a simple question of fact: when was the bill of lading 

Issued. 



SOU HERN 01 STRICT COURT REPORTERS 
united States Court House 

Foley Square, ‘LY., my. W0Q7 Telephone: CDrtlamd 7-4980 






it 

2 

3 

4 

5 

6 

7 

8 
9 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 

25 


mkp 


714 a 


646 


It 


to me our clianta know — my client B*ys 
it wee the'date that la on the bill of lading, December 16. 

If there la any diapute about that, if they 
deny that, they ought to bring aoaebody in. I brought 
him in, and I will bring back the nan who lasued the date 
on the bilfof lading, Decaabar 16th. 
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MR, MALOOP: I put my client an the stand 

and I put New York Navigation on the stand. I don’t 
know what more 1. can do. When I tried to inquire into 
New York Navigation’s files, we fought for over an 
hour. This comes with ill grace, I think. 

THE COURT* Well,' 1 am not going to leavi 
^ ^ the air■ I thought wo were trying to save 

everybody’s tine, because when this witness who was hero 
questioned was asked the question he said he didn’t have 
his file, he would have to look it up, and I thought 
we had agreed that he would look it up and that the answer 
would be furnished orally and that everybody would accept 
it. 

MR. MALOOPj It was furnished, your Honor. 

The question was when was the freight paid. Mr. Dr Orchis 
has raised a completely different issue here today. 

MR. DE ORCHIS: Mr. Grovers is available. 

I would be glad to bring him back 10 o’clock for any 
question that they want to put to him. 

THE COURT: Well, let me just look over my 

notes. Wait a minute. 

(Pause.) 

MR. MALOOP* Judge, rather than have the trial 
go another day, I am going to try to get some sleep 
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tonight, rather than go further along tliie line. i think 
we have produced sufficiently through our client when the 
freight »«. paid becauee my client initialed a note on that 
bill that he approved the payment January 20th, or De¬ 
cember 20th, which wa. after the .hip .ailed. 

That la .atl.factory to the plaintiff.. So 
I will drop that whole que.tion, including the reque.t 
of Mr. De archie to get any further information. 

MR. DS ORCHISt The Important question 
isn-t when the freight waa paid but when the bill of 
lading was issued. Isn't that so? 

MR. MALOOFi I haven't raised it. 

MR. DE ORCHIS. Mr. Kennedy, I see your 
thinking behind it. Isn't that so, that the judge 
want, to know when the bill of lading was issued? 

MR. KENNEDY. Mr. De Orchis, I don't know when 
the bill of lading was issued, I don't think the court doer, 
we have two witnesses from Illgan who were here. you 

could have asked them then. Your client was here. you 
could have asked him then. 

MR. DE ORCHISt My client could still be here 
any time your Honor say. to give this information. 

TOE COURT. I am trying to see whether my note., 
indicate that anybody ever testified as to when the bill 
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of lading was issued. I do not find any mention in 
jry notos that Mr. Gravers testified about it. Maybe 
he did. I don’t vrite everything down. 

If tliat is really an inportant question, the 
fair thing to do is to allow a little further testinony 
on that subject in vi e\t of the confusion that nov exists. 

I don’t find that ho nontionod it. Ac I say, I don't 
purport to have full notes because 1 an going to read the 
stenographic record and I don't vrite everything dovn. 

*m. MAI/JOP: I take it Mr. i)e Orchis agrees 

to bring Ilev York navigation in. I have no ouch request. 
Tut if he brings then in I do ask the entire file come 
with then so that we can be sure of what is in it. 

Till: COURT* I Will allow Mr. Do Orchis 
to call Mr. Grovers at 10 o'clock tomorrow morning. I 
don't want to open up this whole controversy again. 

As I understand it, he is to he examined with reupoct to 
the date when the hill of lading was issued and tho date 
v/hen the froight \rao paid. 

MR. Dr. ORCHIS! That's all. 

THE COURT! All right. 

Mow, apart from that, is everylxxly through? 

MR. MALOOFi If it ploase the Court, plain¬ 
tiff lias two notions in connection with resting its case. 
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Plaintiff moves to conform the pleadings to the proof 
at this stage, specifically with regard to a demand for 
pro rota return of freight based on the sending of this 
ship to sea in a known unseavorthy condition. Under the 

law of the land they have no right to keep all of that 
fregight. 

That is my first notion, your Honor. 

MR. DE ORCHISi In answer to that, your 

Honor already decided this notion when they offered to 
amend the complaint, made a notion to amend the complaint 
on this very point and your Honor denied the notion. 

MR. MALOOP* If it please the Court, nay ny 
partner, Mr. Konnedy, be heard on that? because he handle, 
that part of the case and made that notion before your 
Honor to amend. 

THE COURT: When was this notion made? 

MR. DE ORCHIS: We have the record here. 

?TR. KENNEDY: Your Honor, the motion was 

made April or May of 1971, after the pretrial order was 
signed. 

The reason the notion was nado was that ve 
included as an issue in the protrial order a contention 
that we wore entitled to a refund of freight if we could 
prove that the defendant's conduct was such so as to strip 


SOUTHERN DISTRICT COURT REPORTERS 
United States Court House 

FbLIY SQUARE. NlY.. MY. KJ0Q7 TELEPHONE: CORTLAND 7-45® 










mda 


719 a 


651 


than of the protection of the freight prepaid clause in 
the hill of lading. 

As I on sure you know, there is a clause in moot 
bills of lading which providos that the freight becomes 
earned once the cargo in delivered to the carrier, and 
the courts have said that negligonco or failure to oxercisie 
due diligence will not vitiate this clause. 

There are, however, other cases which say that 
certain inproper conduct by the carrier will renove from 
the bill of lading or fron the carrier tlio protection of 
this clause. 

So wo proposed it as an issue in the protrial 
order. At that tine Mr. rish suggested tliat the proper 
way to do it would lie to make a notion, since we 
did not have this issue covered in the standard complaint. 

The notion was nado initially before your 
Honor for pemission to apply to the notion part to nake 
a notion. You suggested that we submit a proposed com¬ 
plaint. I did that. The defendants contended that 
we were bringing a new issue into the case, and that is 
the issue of wilful conduct and/or gross nogligunce, 
something in that area, something nore than what we were 
claiming initially. 

The pretrial order, though, itself indicates 
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that we contend the defendants contracted to carry 
and accepted plaintiff's shipment on hoard the said 
vessel at a time when they had knowledge that the vessel 
was grossly unaeavorthy, a condition which could not 
but cause serious loss and damage to plaintiff's cargo. 

We contended then further that the defendant* 
with premeditation chose to continue the 
voyage at a tine when the defendants knew that the 
vessel,which was at Panama undergoing repairs, v/as taking 
an unusual and large quantity of water into the ho. 2 
and 3 common holds, whero plaintiff’s cargo and the 
fertilizer cargo were stowed. 

Now, these were issues in the pretrial order. 
They have certainly been issues in the case. It is 
obvious that they were issues in all the depositions. 

Yet the defendants contended in opposition to our notion 
to amend the complaint — and, by the v/ny, the pretrial 
order that t#e were bringing this new element into 
the case and that the entire pretrial would have to be 
started over again. 

Your Honor accepted Defendants' contention 
and denied the notion. 

TIIE COURT* Did this occur in Part I? 

MR. KENNEDY* Yes, your Honor. 
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THE COURT* Were there any written papers on 


the motion? 


ffn# DF ORCHIS* Yes. I have the papers 
here,ysur Honor. I have the notice of motion by Messrs, 
Donovan & Donovan, and then I have a photostatic copy of 
your Honor's endorsed ruling on the motion. These 
are the two papers. 


Fish? 


MR. KE1THEDY* Where is the affidavit of fir. 


MR. CORfiAs .Maybe .Mr. Kennedy would correct 


himself in saying the notion was made after the pre- 
order as we read it was signed on Kovenbcr 10, 
1971, and I see the motion was made in M ay. It is 
not one of the issues in the pretrial order. 


MR. KEIRIEDY: 


your Honor. I am sorry. 


I would make this correction. 


I believe v/hat hapr>ened was a discussion came 
up at pretrial hearings and it was suggested at that 
tine that a motion should be made rather than penaission 
given to us to insert the issue in the pretrial order, 
but the issue of wilful was in the pretrial order. 

MR. MALOOF: We wanted it in from the begin¬ 

ning. 

MR. KEHITTDYt I think after hearing the evi¬ 
dence, your Honor, I respectfully submit that the issue 
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has been in this case from the beginning. Certainly 
plaintiff knew about it and defendants knew about it. 

The defendants even discussed these contentions in their 
briefs. 

THE COURT* I am frank to say I haven't the 
faintest recollection. then you sit in Part I you 
handle dozens and dozens of things in the course of a 
day and you do it usually by oral direction. 

Now I am shown a piece of paper that soys 
"Motion denied,* with ny name on it, and I assume it is 
the same notion you are talking about, and I haven't 
any recollection at all. 

You said you made a motion for permission 
to make a motion, which is the rigmarole that usually 
one used to go tlirough in Part I. Did I proceed to 
decide it right then and there? 

MR. KENNEDY* Your Honor suggested 1 fur¬ 
nish a suggested amended complaint. I did so. Your 
Honor decided the notion suggesting that porhaps — de¬ 
fendants contended that the wilful issue was not in the 
case, and you suggested that perhaps it might be hotter 

if we wero to commence a new action and you denied the 
motion. 

Me are at this tine respectfully renewing the 
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motion* since it is obvious that all parties to this 
controversy knew exactly what the issues were in the 
case at all tines* and thi6 is evident from what's taken 
place in this courtroom in the last fow days* and it is 
evident from the questions and the answers given in the 
varioue depositions* and these depositions go back severe], 
year8. This is no surprise to anyone. 

The defendant Weyerhaeuser, in its brief at 
page 2* refers to one of plaintiff's contentions* and 
when they say they accepted plaintiff's shipment — 
this is a plaintiff's contention now — at a time when 
they acknowledged that the vessel was grossly unseaworthy 
and that they knew that the vessel* while undergoing engir s 
repairs at the Panama Canal Zone en route* was taking 
an unusual quantity of water into the hold where plain¬ 
tiff 's cargo was stowed. 

Mr. De Orchis at page 2 of his brief refers 
to the same contentions of plaintiffs, so I submit again 
that it'a been no surprise to anyone and never was any 
surprise to anyone. 

MR. DE ORCHIS* May I be heard just a seconc 

your Honor? 

THE COURT* Yes, I will give you plenty of 
time* but first let*3 see if we can't find the papers 
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on this. x have the court file out there. There 
usually isn't much of any record made on things that 
happen in Part X. Would you got me the file, please? 
It is sitting out there on the table. i will see if 
I can find any papers on this. 

(Pause.) 

t 

THE COURT! I find in the court file a no¬ 
tice of motion, undated, but returnable on May 26, 1971, 
in Part X, for permission to make a notion for an order 
authorising plaintiffs to amend their complaint. 

This seems to be the original of the paper, 

copy of which Mr. De Orchis just handed me, so I will 
return his copy. 

On the back of this document it says "Motion 
denied. so ordered, June 4, 1971.* it ha* „ y 

n *~ to It. I don't find any opposing affi- 

davit. 

Mas there an opposing a/fidavit? 

MR. KENNEDY! Yes, there was, your Honor. 
THE COURT! It doesn't seem to be in the 
file, as far as I can «ee, and I haven't the faintest 
recollection of it, to be perfectly frank with you. 

Mm will have to start fresh, l an afraid. 

MR. KENNEDY! Plaintiff would at this time 
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than offer u motion to amend the complaint in the pretrial 
order ao as to csonform to the proof, which would include 
plaintiff's contention that it is entitled to a refund — 
that it is entitled, in addition to recovering damages, 
to a refund of freight, since the freight could not 

have been deemed earned at any time. 

flR. DR ORCHISs May I he heard oh this, your 

Honor? 

THE COURT* Just a minute. 

(Pause.) 

THE COURT* Does anybody have the affidavit 
submitted in opposition to this? It doesn't seem to be 
in the court file. 

MR. FISH: If your Honor please, this is a 

preliminary matter. I believe there were no affidavits 

on the motion to make a motion. It was anticipated 

there would be affidavits on the principal motion, but 

matters discussed before your Honor, as I recall it, my 

memory is not too clear on that point, it was disposed of 

without further documentation, except, that there was a pro 

posed amended complaint submitted. 

THE COURT* Hut it wasn't filed, was it? 

MR. PISH* I think it was not formally 

filed. I am not sure on that point even, your Honor. 
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have no record that it was. 

MR. KENNEDY* Your Honor, my recollection 
is that we filed — we eubmitted or offered an amended 
complaint. I know it was not filed because your Honor 
denied the motion. I have checked our records, and in 
view of the trial we have been moving a lot of papers around 
and I haven't been able to find anything other than the 
notice of motion and the affidavit that I have referred 
to, but I would submit to your Honor that what took 
place at the prior hearing is not necessarily relevant. 

I submit to your Honor that you could be in 
a position to decide the plaintiff's notion or ajiplication 
based upon what has takon place at the trial and based 
upon the evidence offered at the trial and based upon the 
contentions in the pretrial order, the pretrial 
memoranda, and also the arguments advanced in the re¬ 
spective briefs. 

THE COURT* The only complaint in this i 

action, as far as I am aware, is one in the original com¬ 
plaint filed March 23, 1967. it contained one count, 
as I already said this afternoon. it seeks damages in 
the amount of $3 million. 

row, if anybody thinks there is any other 
complaint it is high time we found out. 
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MR. KENNEDY> Your Honor, there is no other 

complaint. 

THE COURTS There is no record of it in the 
docket. There ie no copy of it in the file. All 
we have is this notion for leave to make a motion permit¬ 
ting an asMnded complaint, which apparently 1 denied. 
There is no record of what the argument was, what the 
issues were. There is no opposing affidavit. I don't 
remember. 

Apparently Mr. Pish, who opposed it, doesn't 
remember. That leaves us in a highly uncertain state 
as far as the precedents on this matter go. 

Now, Mr. De Orchis, it is your turn. 

MR. DE ORCHISt As jour Honor has already 

pointed out, the complaint states just one oause in it. 
Subsequently, and this was not until they made their 
attempt to make a motion to amend the comiplaint, they 
wanted to amend it to add a oause of action for return 
of freight. That would have been an entirely new 
cause of action alleged in the complaint, and, in fact, 
on pege 3 of his affidavit Mr. Kennedy says that it could 
be brought in this court as an independent oause of 
action. 

He are not talking about a claim for damage to 
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cargof we are talking about an entirely different claim, 
which is a claim for return of freight. 

At the time that they tried to amend their 
complaint, the one-year statute of limitations had long 
since gone by, and they were time barred. And, 
furthermore, they should have brought that claim a long 
time ago, if they had one. 

Subsequently, we agreed, all the parties in this 
case, to a pretrial order on which pretrial order this 
trial was to he conducted, and they stated what the 
issues were, they stated what their contentions were, and 
nowhere is there a mention of a cause of action for re¬ 
turn of freight. 

l!ow, the reason I am concerned is that this 
cause of action for return of freight might be aimed 
just at me, the charterer. 

ran COURT: You are the one that got the 

freight. 

IIR. DK ORCKIR: Right. That is why I am 

opposing the notion. Actually, plaintiff, on the other 
hand, doesn't suffer anything by a denial of his motion, 
because in his claim for cargo damage directed at 
both of us is inaluded the freight. He is entitled to 
a market value, which includes freiglrt because of the 
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cargo insurance and so on. If he wins he is going to 
get his freight anyway as part of hia damages, whereas 
if he is permitted now, at the end of the trial, to 
amend his complaint to a cause of action for return of 
freight he is shooting just at my client, and so I 
oppose this notion vigorously because, first of all, it 
is time barred five years ago? second of all, it was 
already denied previously, and, third, we don't make 
motions to conform to the evidence when you already 
entered into a pretrial order specifying what the counts 
are and he cones up with an entirely different count. 

The first tine I heard of it was in his brief, 
and when he mentioned it in his brief I replied and 
mentioned it in my brief. other than that, it is in none 
of the pleadings, it was never in this case, it is 
time barred, it is res judicata already, and I oppose it. 

UK. KENNEDYt May I reply, your Honor? 

I am sorry to prolong this exchange. The 
reason the motion was made to amend was because when we 
had a pretrial conference, at which time all of the 
parties reviewed the pretrial memroanda, Mr. Pish — I 
believe it waa Mr. Pish — indicated that plaintiff's pre- 
tfial memoranda contained an issue, the issue of 
refund of paid freight, and Mr. Fish contended, and 
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rightly so, and Mr. De Orchis contended today, and 

rightly so, the original complaint did not contain a cause 
of action for refund of freight. 

Admittedly, most times the action for refund 
of freight is merged into the action for recovery of 
cargo damage, but not always. The position we took was 
that we were free to bring another actioi in the same 
court, in this court, but we felt there was no need for it 
because we already had an action pending arrising out 
of the same facts, the same issue. 

I daresay if we had brought an action against 
the carrier the first month for the recovery of the 
cargo damage, and the following month for a refund of the 
freight, the carrier would have made a motion to con¬ 
solidate and we oouldn't have opposed such a motion. 

So the Court suggested at the pretrial conference we 

then.apply to make an amendment. This was done and it 
was denied. 

Mr. Do Orchis contends that the time for suit 
had expired, and this suggests that possibly this is why 
the application to make the amendment was denied. 

There is nothing further from the truth. This was not 
an issue in the application. The time for suit in a 

carao damage claim is one year, we adroit that. To con- 
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tend that the time for suit in an action to recover 
freight, even though it arises as a result of cargo 
damage, is not governed by the one-year tine for another. 

We are not seeking recovery of damaged cargo; wo are 
seeking recovery of freight. It is a breach of contract 
action, and it it not covered by the time to sue. it 
is a frivolous argument. 

TIE COURT* What is it governed by? 

MR. KINNEDYt In admiralty, absent a 

contract you do not have a fixed tine for suit. Generally 
you look to the law of the forum. In this forum, 
which is New York, you find a six-year time for suit in 
con—ract. lie could come down to this court tomorrow 

and begin an action. 

I am sure the defendants would be very upset 
if we did that. What wo are trying to do is save 
the Court some time. I am sure the Court is not 
interested in hearing all of this testimony again. 

I night also add the special agreement, the 
agreement to which Mr. De Orchis' client was a signatory, 
provides that Mew York law is applicable to the controver¬ 
sy* If Mew York law is applicable we have a six-year 

time for suit as to an action to obtain a refund of 
freight. 
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All we are asking is that we be permitted at 
this tine to formally amend either the complaint, the 
pleadings, the pretrial order, so that the Court would 
recognise or be cognizant of our contention that we 
are entitled to a refund of freight. 

i 

THE COURTi The argument is made that if I 
ware to decide the facts which would fasten liability j 

upon the defendants, that as a matter of damages you 
would be entitled to recover not only the amount of 
injury to the steel but also the freight? 

fttt. KENNEDY* That is correct, your honor. 

THE COURT: If that is correct why isn't 

it simply an issue of damages? 

MR. KENNEDY: This is why I said that unc'er 

some circumstances a claim to recover freight is merged 
into the cargo damage claim. However, if your Honor 
in this case decided that the package limitation would 
be applicable and the plaintiff's recover would be 
limited to whatever the package limitation allowes we wot Id 
still have this item of freight which v/e say is recoverable 
not for the cargo damage, not because it was a cargo 

damage claim, but because of tho damage of the carrier. 

You cannot make a contract with a party to do * 

something knowint whan you begin to perform that you canr-ot | 
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perform it. There is no consideration for this contract. 
And the consideration paid by the shipper should be 
returned to the shipper. 

THE COURTi I was going to bring this up any¬ 
way, we night as well bring it up now, though we might 
have to continue this discussion tomorrow. 

(Discussion off the record.) 

THE COURTt Let's go on the record at this 

point. 

As I said before, I do not remember why 
I denied this motion in Part I on some morning in June, 

1971. Maybe sone of these thoughts that I am now 
expressing went through my mind then, maybe they didn't. 

I don't remember what Mr. Pish said in opposition 
to the motion, and he doesn't have anything in writing 
as to what he said, and I don't really feel that I 
ought to be slavishly bound by the fact that I denied a 
motion made at that time to amend the plaintiff's 
ooaplaint. 

Viewing this as a new proposition, it seems 
to me that what the plaintiff is contending is that the 
defendants acted with such gross negligence that they should 
not be entitled to the benefit of the package limitation, 
and that by the same token the plaintiff should be entitled 

SOUTHERN DISTRICT ODURT REPORTERS 
United states Court house 

Foley square, my., my. kxxt telephone; odrtlano 7-46® 




1 


734 a 


666 



mda 

to get his freight back, and I believe that it is ray 
function at this time to decide as a question of fact 
whether the defendants did so act. 

Now, if I decide that they did not so act, and 
that either they acted entirely properly or else there was 
just a xittle ordinary negligence and not this extremely 
gross type, then I would think it would follow that 
the paokage limitation would apply, and by the sane token 
there wouldn't be any return of freight. But if I 
were to find in plaintiff's favor on the factual question, 
and find that the defendants did act in reckless dis¬ 
regard of consequences, then it would seen to me that 
whether or not a oroper computation of damages would 
include the question of whether the freight should be 
allowed as a part of the damages. 

Do you agree with that analysis? 

MR. fDVLOOFt Yes, sir. Of course, we 
think we have proved more than gross negligence with 
actual knowledge of unaeaworthiness and certain damage, 
but we do accept your Honor's comments and we withdraw our 
motion to add the action for freight at this time, and 1 
appreciate the way your Honor analyzed that. 

THE COURTi Very well. Then it is not necea- 

*’ i* • 

sary to amend the complaint. But if I ever get beyond 
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the determination in the first stage of this case, 
which I have mentioned, and either I or a magistrate have 
to go into the question of damages, then if my determina¬ 
tion has been in favor of the plaintiff on the very gross 
negligence point I would expect the trier of the fact to 
consider whether or not as part of damages freight should 
be awarded. Z think that is perhaps the best way to 
leave it. 

MR. MhlOOF: Thank you, sir. 

TIIR COURT* That leaves the possibility open 
I think it is desirable to dispose of in this action 
every possible claim of the plaintiff. Me certainly 
don't want to have the plaintiff start a new action and 
go through this all over again, and if everybody agrees 
that it be handled that way l think that is the beat way 
to leave it. 

flow, right on that point lot me ask you. X 
have to decide row, as I mentioned, whether or not the 
defendants are entitled to benefit of the package limi¬ 
tation. 

MR. MALOOFt Yes, sir. 

THE COURT* Suppose I decide that they are. 

Do you consider that it ia then up to me at this stage to 
determine how many packages there were, or is that a 
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matter of damages to be determined by the magistrate? 

MR. HAI/XJPj i think possibly the magi¬ 
strate could do that also, as voll as come to the amount 
of damages in that respeot. We do not stipulate they 
were all packages, so I think possibly the magistrate 
could be Involved in that aspect of it. 

THE COURT! In other words, the number of pack¬ 
ages or number of freight units, whichever it is. 

MR. MALOOPi Because there were reels and 
skids and a lot of other things. 

THE COURT: Is that a question of damages or 

liability? 

MR. MALOOP: i think your Honor at thi 3 

stage must really determine the liability and the measure 
of damages. It will be either full damages or it will 
be limited to $500 per package, and then leave the determina¬ 
tion of the number of packages for the magistrate, or 
$500 per customary freight unit, perhaps we have an 
argument like that in the brief. i think that is 
probably what this Court should do at this stage. 

THE COURT! Do you agree with that? 

MR. DE ORCIIIS, Wo. I say that the question 
of what i« a package is a question of la\, which has 
driven the Court of Appeals crasy the last couple of years. 
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and it la not a question to be sent to sane cesni ss loner. 
That is a preliminary question of law to be deeided by 
the judqe, and than, having decided whether these things 
are packages or not, the commiesloner can apply the 
mathematics. 


But whether something is a package or not is 
a question of law, it is an interpretation of the words 
used in the statute. 


There was a case just the other day in v/hich 
Judge Friendly said: 

"I was afraid this wasn't the last case that 
was going to come before ne about the packages." 


I 


It is not a question to be given to tho com¬ 
missioner. The bill of lading states on it 189 packages, 
and I think tliat that and Standard Electric gives the 
answer to whether these were packages or not. 

THE COURT: I am going to have to consider 

then how I think it should be handled, and whether I think 
that should be left to the magistrate or not, since you I 

don't agree on it. 

It may be that there is not enough evidence in 
the present record to enable ne to cope with that meta- 

| 

physical question of what's a package, X don't recall 
muoh discussion of that in the testimony. If all we have 
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is the fact that the bill of lading says 109 packages, that 
ian't absolutely conclusive, is it? 

MR, DE ORCHISi V/e have that, plus we know 
who prepared the bill of lading, who called those things 
packages. It was the freight forwarder of the 
shipper, Iligan, and then we signed and agreed to it. 

I know that much. 

THE COURT* I noticed, in looking over that 
list which was prepared by the freight forwarder 
yesterday I forget the exhibit number, but we had it 
yesterday ■*— we had an item which you could say v/as a 
package, if you like, but the item consirted of a numl>er 
of boxes. How, that is the classic case of what is a 

package, is it the thing on the outside or is it the little 
boxes on the inside. 

I don't remanber any testimony on that. 

MR. MALOOP* There wasn't any testimony on 
it, your Honor. Of course it would be the defendants' 
burden to prove that. 

THE COURT* I don't know whet I will do on 
that. If I should decide that the measure of the de¬ 
fendants' liability is $500, if that is the figure, per 
package, and that I am not going to award or find facts 
which might entitle them to any more if I should reach 
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that conclusion, then I will have to use ny own judgment 
as to who is goir.g to moke that ultimate decision on 
how many packages, there are and whether or not furthor 
evidence is necessary on that. 

MR. MhLOOFi If your Honor does decide 
that it could be the matter of another hearing, I think, 
on that one point. I confidently expect your Honor 
will never reach that issue. 

THE COURT: All right. Nov/, you started 

out this discuss.con by saying there were two things 
you wanted to bring up, and that is one of them. What 
is the other? 

MR. MJVLOOFi Tne second one was ny formal 

r 

motion for judgment, your Hoi or, on the proof as it went 
in. I didn't know if I should do it now, because fir. 

De Orchis still has to bring his client in tomorrow 
morning, but please consider I have made a motion for 
judgment on the proof I put in. 

THE COURT* We will adjourn now until 10 
tomorrow. We will hear Mr. Grevers on th at point, 
which won't taka long, and then you can make your motion 
for judgment. 

It would be helpful if we had a very brief 
summation tomorrow, particularly, I think, as to what 
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you think you have proved with respect to the New York 
Navigation Company, but I would be interested in what you 
think youu have proved with respect to the shipowner, 
also. This doesn't have to be any extended discussion 
of the facts, but the vessel, after all, was owned by the 
Weyerhaeuser Company, and all that the Navigation Company 
did, as I get it, was to sign a charter party and take 
your money for freight. 

Now, I don't know what the basis of their 
liability is on this theory of yours that everybody was 
so negligent as to be almost wilful, you see. 

MR. MALOOPj We will go into that at length 
tomorrow, your Honor, and suffice it to say I think under 
the law New York Navigation absolutely and expressly 
warranted a seaworthy Bhip without any question of their 
having to exerciso due diligence or anything like that. 

THE COURT: But that might not amount to thii; 

intense liability you have mentioned. 

MR. flAl/)OP* We will go also into the theory th. 
since they had no ships of their own and relied on Weyer¬ 
haeuser as their agent, the knowledge of the agent is the 
knowledge of the principal, and that will support the 

deviation against New York Navigation, also. But 

• 4 ‘ »•«■•• ... 

we will be more prepared on those points tomorrow, your 
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Honor. 


THE COURTt Do you want to write any more 
briefa? You have all written a lot of briefs. 

rtn. MALOOF* Yea, sir, we do. I don't 
think you need any more law, but I think we night assist 
the law in tying some of the facts together. I would 


like to. 


THE COURT* As I told you, I think, 1 an 


leaving here shortly on vacation, anti I have a great nany 
things to do, and I will not be able to get to this case 
until September. So as far as I an concerned, you 
can happily spend August writing briefs, if you want to, 
provided I get then all by Lalx>r Day. 

MR. MAI/JOF* Thank you, 3 ir. 


tomorrow. 


THE COURT* All right. Ten o'clock 


(Adjourned to July 20, 1972, at 10*00 a.m.) 
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THE co;rt* I wo>l«l like to > m[ i :• ;i. i> « 

ciapoeitioait. I you huvi' couioa » e ti .in m; zl .,a 

11HO . 

I have Dunble's ar-»i Mardleo, Di.t j *1, -W V j 

Ol his>r cue. 

MR. MM.OOF: Mr. B,umgu' 'i<)£. 

• HE COURT: -May I &vo J S'* 3/ j»,k * f .•».«: ,».<-!• i* 

•» 

'•f xch l t.hink wan marked for Iduntifioni ton? 

MR. MAii JOF : I thi xk probe >!< .t.' I t.h* '*pi i* 

oxe marked In evidence, aren't they, ;oi t He r .ri 

TI1E COURT: 1 th'.nc you nr i > Iclit. X iij.. ri >. 

vant :lcto evidence firully. 

All ri<|ht. 

MR. Dl ORCHIS: Mr. oret/er* 

A 0 GUST G R E V E R S, recall. a, lir r lr< , tt( . 

previcuii]y eworr # Meetlfia? ui , :)n:u » ?c\ t 

ONLY COPY AVAILABLE 

s:ifn-i"*w dil.’HC? c:oi^ rm-X) : 

NiV:3»i < TC- >(c. h r He f!,r. 

Riurr stu-h-e,* *, MY. WM’ reiSi’icwE; t: m , (t . . 
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m JcP2 Gravers-direct. 

DIRECT EXAMINATION CONTINUED 
BY MR. DE ORCHIS: 

Q Mr. Gravers, I show you Plaintiffs' 


d7l 


Exhibit. 3 


in evidence, and I ask you can you identify that document 
(handing)? 

A Yes, this is the second original bill of lading. I 

i 

Q Is that the bill of lading that covered tre sh p- ! 

! 

ment in suit? j 

I 

A Yes, it is. 

Q Now I show you Plaintiffs' Exhibit 14 i:i nvide: ce 
and ask you if you can identify that document (handing)? 

A Yes, this is the freight iiivoi.C'j covorinq the » 

i 

cargo named in the bill of lading. j 

0 Would you tell ua when was the bill of lading 
issued? 


A The bill of lading was issued on December 16, 

1966. 

Q And when was the freight bill marked "Pail"? 

A The freight bill was marked "Paid’ December 16. 

MR. MALOCi: The doccjmen* speaks for itstlf, 

your Honor. We do not need thtt witness for that.. 

THE COURT: I will allow it. 

Q And when was the freight rctually received by 
New York Navigation? 


i 

» 

i 

f 

i 

i 
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A On January 5, 1967. 

Q Can you tall ur — can you explain why trv? invoice 
is marked "Paid" on Daoambar 16 but the freight wai received 

I 

on January 5th? , 

A Yas. We were required to supply to ;he shipper, 

a 

amongst other documents, a receiplmd freight invoice at the 
time of our billing the freight and releasing tie bii1 of 
lading. This was an accommodation to them t> enable their, 
to process documentation and receive funds for the payment 
of the freight. 

0 Is this an unusual procedure in the shipping 

business? 

A No. 

MR. DE ORCHIS: Your witness. 

CROSS EXAMINATION CONTINUED 
BY MR. MALOOF: 

0 Mr. Gravers, when you u r -t *.sked a question as to 
when the bill of lading was issued, I noticed that you looked 
at the bill of lading to see what the date was there ’ 

A Yes. 

0 And then you repeated that date.isn't that right? 

A That is correct. 

Q In other words, you assumed that that was the 

date that the bill of lading was issued, is that right? 
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A That la correct, yea. j 

Q The freight bill, which is Plaintiffs' Exhibit 11, 

haa -Paid" on it December 16th, but that is not accurate, 
is it? 

A. No, that waa — 

Q Just yea or no, please. 

A No, that ia not correct. 

Q Did you deliver the bill of lading to Iligai per¬ 
sonally? 

A No, air, I did not. 

0 Do you know when it was? Do you personally know? 

A I do not know. 

MR. MALOOF: No further questions. 

THE COURT: Anything else? 

REDIRECT EXAMINATION 
BY MR. DF ORCHIS: 

Q When did the ship sail? 

A December — I believe Decwber —- 

MR. MALOOF: objection. I believe we are going 
beyond the reasons for this examination this morning. 

MR. b£ ORCHIS: I am on the subject of the 
issuance of the bill of lading. 

THE COURT: I will allow it. 

Q When did the ship sail? 
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Grevers-redirect 


December 16th. 


And you testified the date on the bill of lading 


is the 16th? 

A Yes, 7 did. 

i 

Q Was there any custom in your company ut th»* timo 
as to when bills of lading are issued in relation to i;he 
date on the bill of lading? 

j 

MR. MALOOPs I object to comp any custom, your 
Honor. There is no such thing. 

MR. DE ORCHISs if they had a practice or a cuttoa 
to do a certain thing at the time I think is proper. 

MR. MALOOF: I object to that es irrelevant. 

THE COURT: I will allow it. 

(Question read by the reporter.) 

A Yes, our custom, and I believe it is a custom 
throughout the industry, not just in our company -- 


f led. 


MR. MALOOF: Objection. He has no<: been qtuii- 


THE COURT: Overruled. 

to release bills of '..ading at the time that 


they are stamped and signed. 


MR. de ORCHIS: Thank you. Na further questions. 

THE COURT: Anything also? 
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RECROSS EXAMINATION 
BY MR. MALOOF: 



Q *r. Grevers, do you know when this bill cf lading 

was signed personally? 

I 

) 

A I do not know personally. 


MR. ’1ALOOF: Ho further questions — oh, one more 

question. 

Q Did you bring your file with you this morring? 

A Yes, I did. 

MR. MALOOF: No further questiors. 

THE COURT: You are excused. 

THE WITNESS: Thank you. 

(Witness excused.) 

THE COURT: Everybody rests? 

MR. MALOOF: Yes. 

MR. de ORCHIS: New York Navigation Company rests. 
HR. WARNER: Weyerhaeuser rests. 

MR. MALOOF: Plaintiff rests. 

At this time, your Honor, plaintiff moves for 
a judgment against the defendants jointly and severally for 
the full amount of this loss as shall be subsequently deter¬ 
mined by this Court, with interest at r.he official rate 

from December 16, 1966, and costs and disburs«unents o! thin 
action.. 
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THE COURT: Decision reserved. 

I will have a brief sumnation now. 

I will hear first from Mr. Warner. 

MR. DE ORCHIS: May I Mk , « **10.1 ^ 

record, your Honor? 

THE COURT: Yes. 

> '*• “ 0RCHIS: Th « d.f«d«nt mm vork Navigation 
Company »ov. for dla.i...i of oa ^ utat jn ^ ca „. 

la th. alternative, mo,.. for lndmtlty a ,. lnJt vteyar j 
haeuser, including attorneys' fees. j 

THE COURT: DMi.ion round. | 

I 

MR. WARMER: May it plow. th. court, th. dafandani 
Weyerhaeuser ranow* ita application pursuant to Rulo 41 whl 
V.s mad. at th. cloa. of th. plaintiff. c ... for dl.nl..., 
of th. causa of action against tha defendants. 

THE COURT: Decision reserved. 
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MR# WARMERi May it pleass the Court, I 

will be brief, and I will deal first with the contention 
of the plaintiff that Weyerhaeuser v;as guilty of wilful, 
gross, wanton, reckless conduct, such an to vitiate the 

( ' arr ^-®9® of Goods Dy Sea Act and to make Weyerhaeuser an 
insurer. 

I say that there is no reliable, probative 
evidence in the record to sustain such finding. 

There were some experts here, paid experts, who 
not only testified in behalf of the plaintiff but 
they absolutely overkilled the situation. They were 
so biased and projudicedthat it shocked the conscience. 

So I shan't deal with that first issue any more. 

The second one is tliat there is no evidence 
in this record that either the port or the starboard 
clapper valve in Mo. 3 lower hold leaked prior to departure 
of the vessel from Tampa. There are guesses, conjecture, 
but there is no evidence. 

I direct the Court's attention to the fact that 
the vessel was surveyed, examined by experts, in Portland, 
Oregon, by the American bureau of Shipping and the Coast 
Guard, and proceeded to the East Coast of the United 
States, and again at Daltimore was surveyed by experts. 

Again yesterday we heard from an eyewitness v/ho 
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want down into the vessel and saw absolutely no sb n ot 
leakage, and all. the witnesses ttestified if there had been 
leakage there would have been evidence of it, not only 
smell evidence but eye evidence, staining of the bulk¬ 
heads, and there was nothing there, no one sav; anything 
like that. 

There is some evidence that ir this com¬ 
partment. here, the rose box, the bilge veil, with a GO 
or 100-gallon capacity, from this huge area drawining back, 
that the master was pointing out or ordering under his 
direction that the engineers were pumping out the bilge. 

Ue had testimony yesterday, it is in the log¬ 
book, there was snowing in Baltimore, melting of the 
snow, loading of cargo in the northwest, the result of 
sweat when you go from north to the tropical climate 
and back north again, the condensation in the cargo com- i 
partmenta. 

I 

| 

There was a washing down of the vessel on its 
trans-Pacific voyage, fresh v/ater pumped into the hatches 
in order to clean them out. There are entries in the 
logbook to that effect. 

The next point is, I submit to the Couit that 

Woyerhaouser did exercise duo diligence to make the 
vessel seaworthy prior to the inception of the voyage. 

i 
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That ir. £il] it ;ra:i required :o do. 


604 

Tbs- vessel vr< 3 !< it 


3 in class, the v« 3 .-?c;l had beo i inspected l./ the Coast '■ nru, 

4 j| the vessel a^ain was surveyed as 7. alluded to just a r.i ,101 t 

! 

5 1 ctgo* The ship’s officers were there .. The vesr el 

,1 

6 j was chedked out.. The v/itnese yesterday said that s. e 



was dry and clean. lie wanted her swept, up a little it 
more, but he wan quite satisfied with uo. 2, there was no¬ 
thing wrong with it, and he was a pro, he sailed as a 
master for seven or eight years. 

I sul*iit the ship was weavorthy, flue dilige .:>■* 
had been exercised. If anything wer/tong after the 
vessel left Tampa., our brief support.3 :he.t that war ar 
error in management for vrhich Weyerhaeuser io excused pur- 
suant to the Carriage of Goods By Pee. Act. 

If the Court does not find *-.hat v/a exercised 
due diligence wo Mulxn.it the limit of our liability 
pursuant to the Carriage of Goods By f.ea 4.c L is $5( 0 
per pacKage, this package limitation of COGS A. 

I also submit that if the Court goes beyond 
that we also rely upon the limitation of liability to ..ho 
value of the vessel plus its penning freight. 

THE COURT: Is there any evidence of that* 

MR. WAUlirU: Mot in the tecorc, but it can 

be readily produced. It was sold not lorg after the 

i«X fHf R.M IWklC 1 CO JST RtP.k' Lt i 
UNSTfcC STA' cSCOUR ‘ hOUS 

Ff)L*Y SQL’fff N.Y., N.Y. 10CC? Trle pmom ! GCh» r _.v<o 7-4:* 
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event, so we have a market value. 

THE COURT* What in your position cn that? 

X 

f)o you say that the vessel owner .Is alvrays entitled to 
limit its liability to the value oJ: the vessel? 

MR. WARNER: Unless they can show that the 

fault was with the privity and knowledge of the owner. 

If it were the master's fault, yes. Hut if they can 
bring it back to the owner, no, we cannot, limit our lia¬ 
bility. That is what the lav; is on the subject. 

THU COURT: How docs this differ from the 

package limitation? 

MR. WARNER* There if. not much of a differ ern:, 
your Honor. We are keeping this in here out of an 
abundance of caution. I don't vant to breach o.tr dut/ 
to our clients. I admit there isn't much of a differ¬ 
ence between this and the package limitation. 

TUI. COURT: Thex*e would be a difference in 

the amount? 

MR. WARNER: Yes. The package limitation 

comes first, and if we fall on that we want to fall back 
on value. 

j 

THE COUR 1 **. The package limitation would be 
$£>00 time3 1H9 pcckagcs under your contention? 

MR. WARNER: Yes. j 


> 
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T'JE COURT: And the vessel’s value wes 

:rore than that, X suppose. 

MU. VARNER: Yes, your Honor.. 

Counsel for the plaintiff hive urged that 

i 

there was a deviation from the contract. The cases 
that are cited we didn't puc this cargo on deck, we out 
it down in the bold x-/here it was supposed to go, we carried I 
out the voyage the way we were supposed to carry it out, 
we went directly to the destination a3 agreed, so there 
Wes no deviation in a geographic or loading sense because 
all of it wan done properly, and there is no evidence to 
rebut that. 

There is one further issue in this case, and 
that is the issue between Mr. De Orchis' client and 
my client. He hae counterclaimed or cross claimed again:t 
us, and we have not cross claimed against him. He 
is asking for indemnity, and he is asking ior attorneys' 
fees. 

The attorneys' fees are of recent origin in 
this type of case. The first case was Skautroll, in 
which Judge Ueinfeld ordered counsol fees to my learned 
opponent's firm, and the second was the Parley case, in 

which the Court of Appeals affirmed Juuge RonaaL in 
avmrding attorne/s' fees. 
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I submit the facts in this case sure differ¬ 
ent than in those cases. All that was involved in 
Parley was a time charter. Our firm represented 
the charterer and as charterer were stuck for legal 
fees, but the only contract was the time charter, 
there was not the Exhibit 4 that we have in this case, 
this special agreement between Hew York Shipping and 
Iligan. 



All along we have been perfectly willing to 
defend this case, but not to assume New York 
Ship's independent liability, whatever that may be. 

It is being urged, and I anticipate it will 
be urged by Mr. Maloof here — it is intimated in his 
brief — but I think he is going to say, at least he has 
intimated that — that the bundle of rights that Tligan 
got from New York Ship is greater than he has against 
us, and I submit that the bundle of rights that he may have 
from Hew York Ship is greater than the bundle of rights 
that Hew York Ship got from us. They got a tine charter 

which incorporates going and coining. It is very care¬ 
fully written. 

So in those circumstances I suggest that the 
Court deny any claim for attorneys' fees. 

nuforo I finish, there are 13 points in Mr. 
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I 'aloof *8 brief. I think I have hit the lighlights. 

T certainly will not discuss the Warsaw Convention, 

1 don't think It has any application. t an not noing 

to go into this return of freight, we are not a party to 
that. 


MR. 1‘ALOOF* That ha9 been withdrawn, your 

Honor. 

MR. ISARUERt Finally, just one last point, 
and then I will sit down. 

At the outset of this case, back in '67, Mr. 

Fish offered to pay the package limitation right there 

I 

and then. This case cane on before you :,n pretrial 

I 

in April of 1970, and at that tine we offered to pay the 
package limitation with accrued interest to that date. I 

i 

I 

There was a letter written by Mr. Kennedy to 
you — we got a copy of it — which said* 

"V?e must report to your Honor our clients 
instructed us to reject the offer of settlement, and there¬ 
fore it seems this matter shall proceed to trial." 

Again we cane before this Court two months ago, 

I think it was May 12th. On the steps of the court¬ 
house, on the way out, I said to ftr. Maloof, "I will give 

you the package limitation and the interest to date. j 

Let's wrap it up." 
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Again at the opening of the trial I offered him 
the package limitation and the interost to date. 

It*s been rejected. 

I mention this because, as the Court knows, 
in admiralty you have the complete discretion in awardim 
of interest if you decide we should pay the package 
limitation. 

The real plaintiffs here are not Iligan, We 
are not dealing with some unsophisticated plaintiff 
that doesn't know what's going on. Continental is one 
of the biggest. I have worked for them. We have 
all worked for them. Pirenans Fund is one of the 
biggest. They are pros in the business cf marine in¬ 
surance. Frequently we as counsel write letters to 

them and they correct and edit our letters and send them 

back to us. They know more about admiralty than we 
do. 

They took a flier here. They wanted their 
trial. They have tied up this courtroom; they have 

put us to great expense. We have been willing to face 
the utmost of our obligations pursuant to what we consider 

to be the applicable law. re say that they should be 
denied interest. 

It is in the record that Liberty.! were in a 

dicey stage at t;iat time, they were 22 years of age. 
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They wanted additional premium for putting cargoes 
into these ships. They knew what they worn getting. 

They were wide awake, pros. They knew golly well if 
something happened tc the ship's cargo all they could g« t 
was 500 per packago. f.o now they are whining and 

crying. They accepted their premiums and got hurt a 
little bit. That is the whole business of vritinq in¬ 
surance, to pay claims. 

Incidentally, I may point out to you, I 
remember Patterson when I was taking insurance at 
Columbia. lie wrote the book "Essentials of Insurance*" 
and he told us in class and in the book subrogation is noth¬ 
ing but a windfall to the insurers. 

Judge Friendly in Farley said we"should not 
shed crocodile tears over the cargo underwriters," 
and he is quite correct. 

! 

1 submit wo exercised due diligence, they shciulc I 

get nothing. If anything, they get the package limits- 

tion, and they should not get any interest. 

THE COURT: Mr. De Orchis. 

MR. DE ORCHIS: I will also be brief, your 

Honor. It seens to me, looking at the whole case hex-e, 

the plaintiff's attorneys really haven't proved anything 

more or less than we see proven in most cargo cases. 
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I 

They have made out a prima facie case that tha cargo 
was delivered in good condition because the Dili of 

I 

lading is clean, and then they have evidence that the 
cargo was damaged at destination. Dut other than that 
their whole caae is juat a house of. cards. 

It all started when Mr. Donovan went flying 
off to the Pacific with two surveyors on each side of him, 
and ethe whole case in liability has been tried by surveyors 
and experts hired by the plaintiff's attorneys. Not 

l 

a single witness from Integrated Steel has come into this 
courtroom to identify himself with thi 3 litigation. 

I 

MR. MALOOF: I object to that. Mr. Pereyra 

was on the stand. lie is their authorized representa¬ 
tive in the United States. 

i 

j 

I don't like to interfere in closing remarks, 
but it can go too far. 

i 

THE COURT! That is true. We had Mr. 

| 

Pereyra. 

MR. 1)E ORCHIS: Yesterday your Honor observed 

with some shock, and I would agree with it, that Weyer- 
haeuser had not called a single lxve witness. Dut in 
fact Weyerhaeuser did by deposition take three major 

witnesses, as I believe it had the right to do, and 
then offer the depositions at the trial. But nobody 
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from the plaintiff in this case. Integrated Steel, not 
International, Integrated, not one witness ever came into 
this courtroom. 

On this last point of this exercise this 
morhing with this bill of lading, had they really had any 
serious issue about when the bill of lading was issued or 
when the freight was paid, all they had to do was to cull 
their people in here, but they asked me to bring back 
my man, and in the art of cross examination they are 
going to prove that it wasn't issued on the 16th. That 
is the way the whole case has been approached. It's 
been a lawyers' exercise in seeing whether they could 
come up with a big fee, and that is the way I look at thi3 

case. 

HR. MALOOFi I object to that strenuously. 

It is a personal attack and uncalled for. 

TIIE COURT* It is argument. 

MR. MALOOF* All right. It is meaningless 

anyway. 

MR. DE ORCHIS* What have they proven? 

They have proven there was water mixed w;.th fertilizer when 
the ship arrived at Moji, Japan, and nobody disputes 
that. 

other than that, all they have proven is that 
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this 22-year-old ship occasionally had water in the 
bilges, that they did a lot of pumping of bilges. 

Oddly enough, if we hadn't pumped bilges, that: 
is, if the ship had not pumped bilges, we would have 
been criticised for that. But because this engineer who 
was no longer 'snploysd at the time of the trial and so 
was not available — because this engineer liked to pump 
every day he is criticized for pumping every day. 

But about Madras there is a very interesting 
thing. They made a big thing that it all started in 
Madras with this previous cargo of fertilizer which 
arrived at ftadras and there was water in the hold and 
there was this and there was that, and yet we all know, 
because we all did cur homework, the three sets of counsel 
here, and we know bocause they have set it forth in 
their brief, that there is pending in this very courthouse 
a suit about the cargo that was delivered in Madras, 
the fertilizer' which has all been talked about here, and 
that suit is in record here, and the interrogatories are 
there, the answers to the interrogatories are there, the 
depositions are all in the file, we have all looked at 
them, and it is a suit for shortage. 

MR. MALOOF: May I object to that. It i i 

not in the record. 

i 

i 

l 
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THE COURT: It is the first I heard of it;. 

MR. MALOOF: I don't like to interrupt this 

vray, but I don't want to waste my tine either, your 
Honor, and I haven't read the record of that case. 

MR. DE ORCHIS: May I continue with ny 


7 

6 

9 

10 
11 
12 

13 

14 

i 

15 

16 

17 

18 

19 

20 
21 

22 ! 

23 ’ 

24 

25 , 


argument. 

MR. MALOOF: Please stick with the record, 

Mr. De Orchis. 

MR. OP ORCHIS: Now, water in the bilges 

that accumulated occasionally, they would like to have 
the Court believe it came from the pipes 18 or 22 feet 
above the bilged and through a hole maybe three-quarters 
of an inch in diameter, maybe four inches long. 
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But in fact everytime we looked closely at the 
water in the bilges there is some other possible orplauafcj. :>-» 
i:or ^ such as heavy snow in one port, suci as rain in 
another port, such as the listing of the ship; and the 
burden, if they want to show a grossly unseaworthy ship 
where we have several possible explanations, .rod they urn 
put on the scales, the burden is on the plaintiff, on hia 
sidecf the scale to show,no, it wasn't that, out a leaking 
pipe. 

Not a single witness has come into this court r.a 
say that he saw that pipe leaking, and yet here is a snip 
in active trade, with longshoremen going aboard by the 
hundreds at different ports, with officers serving or: the 
ship, surveyors scurrying in and out of the ship and neve , 
never has a witness been found whouver saw thin pipe lea in 1 
until it was uncovered from where it was buried in the 
fertilizer at Moji, and until that point there is absolute)/ i 
no evidence, and circumstantially it doesn't ever, ntand ur: 

i 

i.a.auBe if that hole had been in that pipe end these ]d 

i 

inches of water, with hundreds of gallom, of sewage 
accumulating thera, I do not think we even need any witness j 

i 

to demonstrate that — this would have been noticed easily 
by anybody going on that ship. y ou wouldn't even have to 
go down in the hold just open the hatch cover and you 

SOUTHERN DISTRICT OXJRT REPORTERS 
United States Court House 

FOUEY SQUARE, MY., MY. 10007 TELEPHONE: CORTLAND MW) 













mkp2 


696 


2 

3 

4 

5 

6 

7 

8 i 

1 

9 I 

I 

10 
n 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
7A 
25 




would smell it. 

THE COURT: The evidence is theit at thi^ 

valve was observed to have a crack in it of certain 

i 

dimensions — I forget what It was — 2 inches by something. 
Now there seems to be no doubt about that. Is it your 
theory that that happened after the ship left Tampa? 

MR. D!2 ORCHIS: Yes. 

THE OXJRT: It suddenly opened up a crack? J 

MR. o:2 ORCHIS: The pictures we have or the 

valve show that the welding is at the bottom of the crack, 
at the bottom of the valve, so that any water in that 
valve would have strained down into the hold, and I si y if 
this had been so at Baltimore, if this had been so at T&mprf, 
with all these paople going in and out of the hold while 
others were living on the ship their daily lives, that, 
you could not ha/e gone down in that hold — the surveyors 
looking around, sxperts at thin business, nd not one of 
those surveyors would have noted that thera is water 
coming out of that pipe. 

THE COURT: It wouldn't have been coming out. if 
the ship was light enough so that the exit end of the pipe 

i 

was abovewater. 

! 

MR. EE ORCHIS: No, that is not correct. It 

t 

would not have teen coming from the sea when the exit 
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plp * i- abov# th « »t«r, but the toilets upstairs, the 
wash basin — everytime they would use it water would 
be flushing down through the sanitation line. 

THE COURT: But most of it would keep going right 
on out, wouldn't it? 

MR. DE ORCHIS: No, it accumulates in the bilge. 

It fall, out of the tip.. th. Uno, ln ^ hola _ on ^ 

floor of th. hold, and than acoumulataa in thla bilge. 

THE COORT: suppoaa than was a small crack in 
thin pip. at Baltimon and at Tampa, and nobody noticed it; 
it aaams to mo reasonable to believe that whenever aomebocy 
flushed the toilet moat of th. wanr would go right on out 
through the pip, outdoor., and Ju.t a vary .mail amount might 
drop down through this small crack. 

MR. OE ORCHIS: kll right, I will rgree with your 

I 

Honor, if there was a small crack mostof the w*ter would 
go overboard, but i# the crack was that small then we do 
not have a ship that is grossly unseaworthy. 

THE COURT: Except that the crack got a lot worse 
before it got to the end of the voyage. 

MR. i)E ORCHIS: What can the shipowner do about 
that? He can exercise due diligence at the beginning and 
before the voyage. ' Once the ship ailed the due 
diligence duty is over with. it i. not a continuing 


ii 
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duty under the Carriage Of Goode By Sea Act. This 
specifically sayn the exercise of due diligence is before 
and at the beginning of the voyage, so we are talking a >put. 
one place that we are interested in only as to this, and 
that is Baltimore. 

THE COURT: But what I am suggesting to y>u in 
that there was a lack of due diligence at the beginning 
of the voyage because there was in existence a crack which 
got worse until it became of disastrous proportions. 

MR. DEORCHIS: If we have that, and your Honor 
could find that, then you would find the ordinary cargo 
case. You simply do not break the limitations on that set 
of facts. But the reason that even the snail crack leaves 
a great doubt, at least in ray mind., is that they say there 
was 18 inches of water in the bilge accumulating at 
Baltimore, when wo know the clapper valve was above the 
waterline, and this 18 inches of water they have been saying 
has been coming from this valve, and to get 18 inches of 
water, 160 or 175 gallons, that ie not a small crack. 

Furthermore, there would be streaks, as the 
surveyor said, if there had been even a dripping — there 
would have been streaking on the bilge with rust. 

THE COtRT* Let us suppose some of the water 
came from snow, and some of the water came from lumber and 
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a of it cane from the crack whan soma body fluahad a 

"" ^ doaa not all have to coma from ona sourae, 
doaa it? 

MR. DE ORCHIS: No, but we are interested in her* 
the legal liability of the ship only. Before the Carrlag* 
of Goods By Sea Act there was a warranty implied. if the 
thing leaked this would have been a liability case, and that 
is it. The Carriage Of Goods By Sea Act and the Harter Act 
limited, reduced the shipowner's responsibility to the point 
where he aust exercise due diligence to make the ship sea¬ 
worthy. in this case it has to be seaworthy as to his 
valve because proximate cause must be shown. So looking at 
this valve and where it was located, and the history of the 
ship, the master said he was concerned about this, and he 
inquired of the engineer. He went down himself. He said 
he spoke to the marine superintendent, so we do not have a 
man who is sleeping up in his cabin. All through his 
testimony he is saying what he did, to try tc find the 
source of this leak, and he thought maybe everytime they 
loaded freshwater they got some kind of a leak, but he never 
did find the source of the leak. 

Now not having trand the source of the leak, 
one witness said he wouldn't have sailed the ship, but we 
know from the logbooks that the pumping of these bilges by 
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the pumps that vrero on the ship always kept It under ooitr >1 } 

until this voyage. They did get water in other hoLds,, 
not only in this hold. They got water in this bilge, but 
every time you have 1.8 inches, the lex^. day you have r^ro, 
and it goes up nnd then you have aero. And thiE in what 
pumps and bilges are all about. The bilges collect the; 
water; the pump pumps it out. 

( 

So we do not have a shipowner asnding out what they 

I 

say is a grossly unseaworthy ship, nor do we have an owner 

) 

who is so senseless to the duties that he has that he wouli 

f 

let his ship go out knowing that he has a dangerous situa¬ 
tion. Nobody thought there was a dangerous situation when 
the ship sailed from Baltimore, because whatever leaking 
they had was not that serious, and it was controllable by 
the pump. 

Now ns to the claimover, Mr. Warner said that 
there is a difference in the contracts between New York 
Navigation and the plaintiff and the contracts between New 
York Navigation and Weyerhaeuser. Now that is not so. 

The reason for that is that if you look at the time charter 
between Weyerhaeuser and New York Navigation Company, that 

I 

in the standard form of New York Produce Exchange time 
charter. That time charter iot only warrants — warrants 
the seaworthineiis of the ship at the beginning of the 

i 

< 

I 
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voyagt, but that tliaa chartar specifically warrants a con- 


3 

tinuing seaworthiness throughout the voyage. It is suraly j 

| 

4 

different because I am the one that has the bigger pro- 

5 

| tection — not theplalntiffs here. And that was just 


6 

decided recently in Dempsey v. sea star. Slip Opinion 339 


7 

j at page 3086, Second Circuit, interpreting this very form 


8 

of time charter, exactly the same form. 


9 

We even went up to check the record to make sure, 


10 

and they say the shipowner owes an absolute and express 

11 

warranty to the charterer. 

12 

1 

So that even if you were to find that I warrantee d 

13 

the ship to the plaintiff, I am all right — they warranteed 

14 

their ship to me. But there is a question about whether 

IS 

we warranteed the ship to the plaintiff because while oricin.jll*’ 

16 

agreement that was signed had in it language which 

17 

could be construe! as a warranty, the events, that happened 

18 

afterward indicate that there was a change In that. The , 

' 19 

bill of lading, wnen it was issued,was supposed to have etsuipej 

20 

"Subject to this »greement." In fact, it was not, and we 

21 

know from the evidence that when they looked at this bill ol 

22 

lading, which had oeen prepared by the plaintiffs’ agent, 

23 

forwarding agent, there was an argument about the weight 

at 

and the freight and it had to be gone over again, and in 

25 

all of this talk back and forth about tho final bill of 


j 
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voyage, but that time charter specifically warrants a con¬ 
tinuing seaworthiness throughout the voyage. It is sural/ 
different because I am the one that has the bigger pro¬ 
tection -- not theplaintiffs here. And that was just 
decided recently in Dempsey v. Sea Star, Slip Opinion 339 


i 

1 


, 


* 

i 

! 


i 

at page 3086, Second Cirauit, interpreting this very form 

• 

of time charter, exactly the same form. 

We even went up to check the record to make sure, 
and they say the shipowner owes an absolute and exprus* 
warranty to the charterer. 

So that even if you were to find that I warrarttud 
the ship to the plaintiff, I am all right — they warrantee*! 
their ship to ms. But there is a question ebout whether 
we warranteed the ship to the plaintiff because while criginall/ 


this agreement that was signed had in it language whicl 
could be construed as a warranty, the event* that happe ned 
afterward indicate that there was a change in thac. The 

| 

bill of lading, when it was issued,was supposed to hav« t tan pa* 
"Subject to this agreement." In fact, it v/as not, anc we 
know from the evidence that when they looked at this bill of 

i 

lading, which had been prepared by the plaintiffs' agent, 
forwarding agent, there was an argument about the weight 
and the freight and it had to be gone over again, and t.n 
all of this talk back and forth about the f .nal hill o<-~ 
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lading, no on* ever questioned the fact that this stamp w«s 
not put on there, and in fact in the five years since thi: 
happened never has Integrated or anyone else other than 
the plaintiffs' attorney ever written a letter or made 
a statement to New York Bavigation Company ' 

MR. MALOOF: Again we are outside the record, 

your Honor. I do not want to make all these notes for no 
reason. 

i 

MR. DE ORCHIS: It is on the record from Mr. 
Grevers' testimony that there had never been any complaints 
about the lack of this stamp. 

i 

MR. MALOOF: I don't recall that, I don't romenibe;: - 

I 

that. j 

MR. DE ORCHIS: Now the particular form of the ! 
bill of lading thac was used here was attached to the &gr«e- 
ment. The parties wanted no question about what bill of 

I 

lading they wanted attached, and while we had soma con¬ 
fusion about these different bills of lading that are in 
evidence, the clauses that we are interested in, as far 
as the terms of the bill of lading, those are all the tiamt , 
those are printed. And the clauses of the bill of 

lading, if we look at them on its face, an we must do, 
at least the original, it is quite clear that the original 

lading, clause 26 sayu that "All previous agrecirae; ts 
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tie superseded by this bill of lading." 

Now that is a standard form. Wo did not invent . 
that. You will find in ovary Admiralty book that this 

I 

is a government form bill of lading. 

Secondly, this bill of lading says that New 


York Navigation Company signs this bill of lading only a 1 
an agent for the master. 

Again this is a standard government form, and 

in the back of clause 1(a) it states that this contract 

v 

shall be with the shipowner as the carrier. However. then 
it says — this is the standard 1(a) clause I have referince 
to, as the Himalaya clause. However, if anybody else 
should be found liable as carrier or as bailee, then he 
shall have all the available defenses. 

So our position is, on the face of the bill of 

e 

lading, that our arrangement was that V'henthe bill of lading 
would be issued the contract as carrier would be with th» 
shipowner, not with us, possibly because we wanted to 
avoid exactly this kind of a suit. But, at any'rata, if 
your Honor should find that our relationship to the plalitifl 
was as carrier, then under the terms of the bill of ladiig, 
if we are the carrier, we have the various defenses, and of 
course the $500 limitation ia in there specifically, the 
Carriage Of Goods By Sea Act is in there specifically. 
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and we would hava exactly the same position vis-a-v/s the 
plaintiff as does Weyerhaeuser. 



t 

I 

S 


Finally, I want to point out this being an Admiralty 
Court, and equity is what an Admiralty Court aims for, that: 

i 

New York Navigation Company really did absolutely nothing 
in this case as blameworthy, we were not on the ship. It 
was t h eir ship, Weyerhaeuser's. 

: 

The testimony has been that the shipowner prepares 
the ship, maintains it, has a crew on it. We had nobody or 

t 

*hip. All we did was some paper work and some business. 

We collected some freight which hopefully was a little more; 
than we paid Weyerhaeuser under the charter party. But we 
are paper people, we don't own ships. Weyerhaeuser had 
a duty here not only under the charter party with us but 
under implied law and also under the bill of lading — <nd 
they had the sola duty to maintain the ship, to exercise due 
diligence, to mate it seaworthy, and to do all the other 
things necessary to assure that the cargo would be safely 
delivered. It was not our duty, we did nothing. 

We have been involved in a lawsuit here where 
everybody knows from the evidence — at least we know it 
now — that we did not do anyfcing. We did not cause this 
hole. We knew nothing about it. Not a single witness has 
testified that we knew about this hole until we heard from 
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Japan — although thay hava alleged in their complaint that • 

wa wilfully and with premeditation sent the ship to Baa. 

THE COURT: Presumably you are in businesB to 
make money, and you charged for freight, as you say, you 

! 

ho pad and trust that you collect more froight than you pa} 
charter hire, but are you saying that you can do this wit!out ! 
any responsibility to the people whose goods you carry, 
that you can say, "It is tho owner’s fault and not mine"? 

t 

MR. ,DE ORCHIS: Our responsibility to them ondgr 

» 

the terms of the contract was to go find a ship that could | 

I 

carry their cargo at the rate that we agreed in that contract.- 
At the time we agreed we were taking the risk that whenthe 
time came to ge; these ships the market might go up or the 
market might go down. We first signed a contract with them 
and agreed to certain rates. Subsequently we went out and ! 
signed a time charter with Weyerhaeuser. The market changas * 

j 

daily. So when I said that hopefully we made money, it 
l*®'* * terrible thing for a charterer of this type to say, 
"Okay, I will guarantee to you that your cargo will be 

carried for X anount, and I will go out ani got a ship, j 

j 

but onoe I get it ship and it is a satisfactory ship, than 
the carrier under the Carriage Of Goods and the Harter Act 
and all- the others, the carrier will be the shipowner and j 
I will act as his agent for the purpose of bringing out a 
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THL COURT: And the ccntxacl binds you. 

doesn't it? 

MR. DE ORCHIS: The contract, the agreer nt 

if we look at the documents themselves the agreement 
is superseded by the bill of lading and actually coec 't 
male that much difference. 

THE COURT: because somebody forgot tD pit 

the. stair]) on. 

MR, DE ORCHIS: The only difference let-in 

the bill of lading and the contract is tnit in the ct.iv 
tract we warrant, if you want to read the language that 
way, and in the bill of lading we exercise due diligiricn. 
But in this case that is academic because he is :ayin*.t £&:: 
beyond the simple breach of warranty, far beyond 
negligence, due diligence, ht is saying gross negligence. 
If wa did that, then the other thing: a:ru academic, 

THE COURT: Suppose you did. Then does it 

make a difference whether it is warranty oc due diligence? 

ffR. DE ORCHIS: If we broached the warranty 

he would have his prima facie case. ::f we did not exer¬ 
cise due diligence he would have his pr:.inr facie case. 

The sane way. 

In other words, the simplest t: ing to do is to 
breach a warranty. 
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THE COURT: 
seaworthy and i t isn' 
whether you are diligent or not, aren’t you? 

MR. DE ORCHIS: That's right. 

THE COURT* Isn't that the difference? 

MR. DE ORCHIS: Except that in this case he 

is not charging sinple breach of warranty, he is charginr 
nore than that. 

MR. MALOOP* I take issue. 

MR. DE ORCHIS: If I only breached a warranty, 

then there is no question the limitation rust apply. 

That is the smallest of the sins of breach of warranty. 

negligence is the next step. Gross negli¬ 
gence is wilful is even another step, r.nd that may 
hreak the limitation. Dut if \re are at the level of a 
simple breach of warranty there is no question the 
package limitation must apply. Due diligence, the 
question of the limitation shall apply by the Carriage* 
of Goods Ry Sea Act. Gross negligence, now we are ir 
this never-never land that they are trying to use this case 
to establish some new law. 

THE COURT: Let me ask you once more on that . 

1 v, ill have a chance, of course, to study this later, 
but v/hat you have just said surprises me. Suppose you 
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2 warrant that this is a sound ship, a seaworthy vessel, 

3 that there is nothing wrong with it. Are you saying 



that if it turns out that it was unseav/orthy and 

there were things wrong with it and the cargo was ruined, 

that you can still gake the package limitation? 

MR. DR ORCHIS: Yes. 

THE COURT: What law .is it that says that? 

MR. DR ORCHIS: Because the till of lading 

has in it an agreement between the parties to limit 
the package — to limit recovery to $500 a package. 

THE COURT: Is there any such agreement 

in the contract between you and the plaintiff? 

MR. DC ORCHIS: The contract between me and 

the plaintiff is rot just the agreement, the contract 
between me and the plaintiff is the agreement, stop one, 
and then it nays, "All other terms shall be found in the 
bill of lading," step tv/o. The* it says, "If anything 
in the bill of lading is contrary %o what is in the 
contract, the contract shall survive." tf the clause 



is placed on the bill of lading. 

At any rate, there is nothing contrary between 


a warranty that you will furnish a seaworthy ship that 
will either give rise to liability or not and a limitation 
of liability. We are not talking about deviation. 
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If we are talking about deviation that will take away 
your contract rights. Ue are talking about the simplest, ! 
most innocent breach of a breach of warranty, because 
you can do it without even meaning to or without having 
any knowledge. 

What he is saying here is that v/e should not 

I 

have the package limitation, not just because v/e breached 
the warranty, that is nothing, not just because we 

I 

didn't exercise due diligence, he says that is nothing; 
he says you wilfully, grossly, and so on. And that wili 
break — that nay amount to a deviation. 

i 

So the package limitation applies to clue 
^^^■^ ence ky the law of the land, it should certainly apply 
to simple breach of warranty. I don’t know if i make 
myself clear. 

THE COURT* You do. Is there any authority? 

TTR. DE ORCHIS: That a package limitation 

applies to a simple breach of warranty? 

THE COURT: Yes. 

rtR. DE ORCHIS: I am sure there is. We 

will brief it in our final brief. I thirk it is already 

1 

in the cases v/e have. It never even crossed my mind that i 
there would be a question about that, but 1 will make it 
a point when I file the brief to discuss this and to 
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get the citations for it. 


THE COURT: A]1 right. 

ftR. DE ORCHIS: Finally, one word on the 

shortage claim. 

I was trying at the beginning of the case, ar,i 
have been all along, to get out of this case by throwing 
in some money for this alleged shortage. 

They put some evidence in tne case, but they 
have never proven a prima facie case for shortage, 
because all they have here is someone saying, some 
surveyor says that somewhere at destination he determined 
that there was some shortage. But that is not at 
the point where we delivered the cargo. 

Second, a lot of the things missing are not 
whole boxes, they are parts of machines. 

The proper way to make a prima facie case 
would have been to take proof that the stuff wan there 
when shipped. The bill of lading isn't going to help 
the Court, nothing here says that those p*xts wete in this 
shipment. While he may show they are missing, lie 

can't show they were in the ahipnant, and it is elementary 
in a cargo case that you always go to the point of origin 
and prove the cargo was there when you have boxes. why? 
Decause the bill of lading says -Received in apparent good 
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order and condition box 0 1 ,- not Whet's in it. he don’t 
know what’, in it. And hecau.o of that it i. nccos- 
sary in every cargo caee, unless you lose the whole box — 
if you lose the contents or parts, like here they are 
losing keys and switches on machines, and headlights are 
missing — this sort of thing you have got to prove 
your prime facie caee by going to the place — in this 
case they would have had to go to the shipper ami prove 
those articles are there. so they completely missed half 
of their attempt to prove a shortage claim. 

Sven as to the shortage claim, I would liavo a 
claim for indemnity here because the captain said there 
was seme pilferage going on and he put guards on, so that 
if any pilferage occurred as to any particular item, 
if they are going to prove a shortage against the carrier, 
you must prove (a) you gave him the piece, <b) it 
wasn't there when it was delivered. 

It is much to say about a snail claim but the 
fact is they never claimed it was there when delivered 
to us. The evidence is not in the record. 

Secondly, there is no proof here that on de¬ 
livery from the ship to whoever received it, that those 

things were missing at that time. They night h.,vo been 
pilfered anywhere along the wny untit the surveyor made his 
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count some timo later, weeks later, at another place. 
The pilferage could have occurred anywhere. 

THE COURT* Your delivery was made at 
Iligan City, wasn't it? 


MR. Dl: ORCHIS: 


Yes, at ship's tackle. 


There 


are reams of cases that point that out. Delivery takes 
place at ship's tackle upon discharge. The Carriage 
of Goods By Sea Act ends there. The Harter Act ends 
there, the carriage responsibility. m every case 

the cargo shipper takes these two items of evidence. 

In this case all they are going by is some loose language 
in the surveyor's report. 


Mr. Corsa reminds me in the Philippines the 
cargo is delivered to Customs, and there is a receipt 
which Customs gives the ship on behalf of the consignee 
Not even that receipt is in this case. 

MR. MALOOF* it is not in the record, that 
is for sura. 

MR. DE ORCHIS* i am saying what is rot in 

the record. 


MR. MALOOF* if yoU r Honor please, you may 
have some concern in your mind on why Mr. i)e Orchis 

spends so much tine talking about a $6000 shortage cane 
when we have sued him for $2.2 million water damage to our 
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cargo which is a total loss. It might be the fact in 
this shortage case he seeks the counsel fees from the 
other law firm # and this kind of thing nettles him very 
much. 

We are not giving up the shortage case. The 
captain admitted there was pilferage in thiB case. 

Now, your Honor, it is very hard to follow that 
kind of an act, but I would like to refer you to Plain¬ 
tiff's Exhibit 4, which is the contract of affreightment 
in this case. This is the original agreement between 
New York Navigation and Iligan. Itr. De Orchis, 

I think, said that all of a sudden there was no longer 
any July 11th contract, that we now had a bill of 
lading which had superseded it. 

Paragraph 11 of the contract readsi 

"In /ill other respects, the loading and 
transportation herein shall be performed in accordance 
with Hew York Nav's standard bill of lading, copy of which 
is appended to this agreement." 

Apparently it wasn't even appended. 

"In the event any clause in such bill of 
lading is inconsistent with any part of this agreement 
the agreement shall he controlling." 

And then New York Nav agrees — New York Nav 
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agrees to stanp the bill of lading. And they didn't 

do that either. 

So I just couldn't follow how he 3ays when 
the shipper took the bill of lading that was an agree¬ 
ment # and the bill of lading, in the back of all those 
printed clauses, said that prior agreements are no longer 
valid. I don't think I have to dwell too long on that, 
your Honor. You just can't do that. The original 
contract is Btill the contract. There has been no waivrr 
and the bill of lading is a subservient document for¬ 
ever. 

Your Honor indicated yesterday that you wanted 
me to, first of all, discuss New York Navigation and our 
theory of why they are in the case, but if I may, some 
of the points I heard this morning may take a little 
discussion. 

The first assertion by Mr. Uarner, that 
there is no evidence in the record of wilful conduct, 
we do admit there was no special nalice towards this 
cargo. However, we did prove, and I thin); it is 

undisputed, that Weyerhaeuser knew the ship was leak¬ 
ing at the time it left Haltimore. The captain 
admitted it. fir. Baumgartner and Mr. Mandle 
admitted it. Three of those people admitted the snip 
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was unseav/orthy in such a condition. They were 
buttressed by Iligan's expert witness. Captain deDouthiLlier. 
who I thought was a very forthright witness, exposed himself 
to cross examination but was not treated to any, and hi 3 
testimony is completely unrebutted. 


I am not going to swell on due diligence 
in this ca9e. I am arguing that they knew the ship 


was leaking and flooding. If I have o go in and prove 


that even when they know that they still didn't exercise 


due diligence when they didn't fix it, well, I am just 
not going to do that. I may put a footnote in i.iy 
brief respecting it. 

There is just nothing in this case about duo 
diligence. It is all a wilful sending of an unsea¬ 
worthy ship to sea. 

I don't have to prove that they knew the 
cargo was going to end up practically a total loss. 
Captain deBouthillier testified without contradiction the 
damage to the cargo was certain. The other side had ,i 



right to put an expert on and say that wasn't so, it 
could have been lucky. They didn't even do that. 

The proof in this case is that the damage v/aa inevitable 
and certain when it left Baltimore. 

For Hr. Uarncr to argue that some failure in 
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reading the soundings of water in the cargo hold is an 
error in management I just don't understand, because the 
testimony is that the reason you read thopo soundings 
is to see how much water is in the cargo hold. If 
that is not care and custody of cargo, nothing is. 

Your Honor put a question to fir. Uarner whsthi; 
there was a difference — you were talking about privity 
at that time, you and Mr. Warner — and Z certainly agree 
that if fir. TTarner can prove that the shipowner had no 
privity or knowledge of this condition he could Jinit 
his liability to the value of this ship plus its pend¬ 
ing freight, which, incidentally, I think he has 
alleged at about 5637,000. Dut you asked him whose 
burden it was. I think he said the plaintiff. The 
law says it is Mr. Hamer's burden. I think your 
Honor probably knows those cases. 

Now, does privity ha/e any part in the 
$500 package question? No. A captain can deviate. 
All the cases say so. A captain can put cargo on deck 
and the shipowner will have on $500 package limitation 
at all. So I don't even need privity to defeat the 
limitation in this case. But as long an I had it, I 
thought I would put it into evidence, your Honor. 

The point v/as nade we wouldn't be entitled to 
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interest. Walking out of a courtroom when another 

lawyer says to me, "I will pay you $107,000 with interest," 
firat of all, I don't admit what are packages in this 
case, I don't know if $107,000 is enough money, 1 don't 
think that cuts off my interest in any way at all. 

They should prove v/hat the limitation is and put that 
money in court, your Honor. I an not going to spend 
much time on that point. 

There was one thing, and I am probably nakinj 
a mistake mentioning it but it galls me. There was 
some question about language in a decision of the FeconJ 
Circuit Court of Appeals a)>out no crocodile tears for 
cargo insurance companies. if it please the Court, 

I don't recall the exact language. I do know I didn't 
like to read it, and, if your Honor please, as long as 
I read things like that in decisions, if it means 
that a cargo insurance company is a second-class citizen 
compared to the insurance company that insured these de¬ 
fendants, I don't care how long I read it, it won't be <;he 
law as long as we have a Constitution. 

Mr. De Orchis mentioned plausible explanations 

to the leaks. I am confident your Honor will find there 

have been no plausible explanations. The captain did 
try to explain why he left port knowing his ship was 
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leaking. He mentioned tasting the water and it was 
fresh. 

Caotain deBouthillier arid the only way he 
could have tasted it, since there were 3000 tons of 
fertilizer in that hold, was at the end of the sounding 
stick which had chalk on it, and he said tnat v/as ineffec¬ 
tive. That was the only v/ay he could have. That 
was tasted in Cristobal, and he left Baltimore some tine 
before that, so that couldn't have been in his mind 
about the taste. 

He had previously been in Portland where the 
marine superintendent, who he admitted knows much more than 
he, told him, "Captain, this couldn't be fresh water," 
as if to say stop thinking that way. 

The other explanation is, on the lumber 
voyage — sweat. Well, I have never heard of a case where 
sweat caused that much. I won't go into that. But 
how can sweat cause it? You have five holds in this 
ship and most of the water shows up in one, and the 
ship v/as chock full of lumber. It’s just another effort.. 
I don't think you will fine one plausible explanation. 

I am not asking you to use hindsight but as it 

turns out we do know what caused the leak. The captain 
should have known before he left. He didn't learn 
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because he sent the ship to sea in a condition with a leak 
in it. He didn't bother to find out what was causing 
it* This is the whole case. This is plaintiff's 

case. 

We don't make a big point out of what caused 
it. You are just not supposed to do that. If you 
know that the ship is leaking in hold Nos. 2 and 3, you 
don't leave until you learn v/hat's causing it. That's 
the v/ilful part of this case. That is the wilful mis¬ 


conduct. And, if you will, under the Kildomeno case, 
that is the recklessness of it. 

As an aside, fir. De Orchis said your Honor 
should not be surprised that defendants didn't bring an/ 
witnesses on, and I say that with full knowledge there .vat 
a man from tampa here, but he took a flashlight into a dar c 
hold and said there was no evidence of leakage. 

The evidence is that the defendants 
hired two metallurgists in this case to examine this valve. 


Your Honor hasn't had the pleasure of hearing from 
two people. 


those I 

! 


MR. DE ORCHIS: I don’t know of any such 

evidence. 

MR. HALOOP: Maybe one of then lost the 

valve and they didn't want to be exposed to that. There 
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is evidence the valve was lost and we asked then please 
keep it, even before the ship got to Iligan we sent.them 
a letter. I/hat else could we do? 

If it please the Court, I will discuss New 
York Navigation first. I will admit there is nothing 
in the record that shows that they knew that the ship 
was leaking before it left Baltimore. This is hew York 
Navigation only. 

I won't admit they didn't know it was leaking 
because I don't know. There in nothing in the record, 
and I haven’t been able to prove it. But I think Mr. 

De Orchis doesn't realize yet why he is in the case, 
although it is in the plaintiff's brief. 

Your Honor hit upon the reason partly when you 
were questioning Mr. De Orchis about that express warranty 
of seaworthiness. i disagree slightly at least with 
Mr. De Orchis that a breach of an express warranty is a 
lower degree of fault than negligence. I think when you 
make an express warranty of seaworthiness you are telling 
the other side, "I am going to see that this is done, but 
I don't have to do any special thing, it's going to be 
done." 

Mow, the cases are clear on that, that an 
express warranty is an absolute — I think I could use 
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fc he term "insurer" in connection v/ith a breach of warrant.'* 


3 

with great confidence that the cases would support me. 


4 

Now, that is in the July 11th agreenont. But 


5 

Mr. De Orchis refers to the Carriage of Goods By Sea Act 


6 

and says, well, despite that we did refer to a bill 

7 

of lading in this case. Well, even though it is a seconi- 

8 

1 

| 

j ary document I suppose we sliould look at it. But before 

i 

9 

we look at it why don’t we see whether the Carriage of 

10 

i Goods By Sea Act applies by law. Doe 3 .it protect 

i 

n 

Mew York navigation by law? Because if it does he cer¬ 

I 

12 

tainly would have its benefit. 

1 

13 

! ^ l| 

Now, the COGSA, if I may use that expression, 1 j 

i 

14 

1 1 

your Honor, is applicable to "every bill of lading 

1 

15 

| or similar document of title which is evidence of a j 

16 

contract for the carriage of goods by sea." 

17 

COOSA covers it from the moment at which such 

18 

bill of lading or similar document of title regulates 

19 

, 1 

' the relations between a carrier and a holder of the same. t 

20 

Then the COGSA applies. If you don't 


21 

have these two things it doesn't apply by law. 

1 

22 

Nov/, obviously, if we have two documents 


23 

they both can't be the contract of carriage, they cer¬ 

i 

:» 

tainly can't both be the document of title. it would 


25 

destroy international trade. So we must analyze the two. 



I 
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V7e have the July 11th agreement, and the bill 
of lading. If the bill of lading survives the July lit l 
agreement I suppose the bill of lading would be the 
contract of carriage. It bo happens that the agreement 
made in July says that the bill of lading is subservient 
to the July agreement. So to our way o! thinking the 
July 11th agreement is the contract of carriage, and since 
it isn't also a document of title the Carriage of Goods 
By Sea Act does not apply ex proprio vigore to Mr. 

De Orchis' client. 

Nov;, Mr. De Orchis might say, well, but the 
bill of lading Incorporates it, so therefore by contract 
we have this limitation. 

THE COURT: The contract say.j, does it rot, 

the goods are to be carried pursuant to a bill of lading, 
copy of which is annexed hereto? 

MR. MALOOF: Yes, sir. 

THE COURT: I suppose you would say that 

that is what gets the carrier into the COSGA. 

MR. MALOOF: Yes, but it applies only if 

the bill of lading is the contract of carriage. But the 

bill of lading is only a secondary docum«*nt which is 
attached to the main contract of carriage in this case. 

I think a study of the lav will show, your Honor, 
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it does not apply to this case by law. There are 
precedents, your Honor. 

i 

ftR. DE ORCHIS: The Court of Appeals, Judqe 

Friendly wrote a long decision in Farland, and they 
were the lawyers in the case. 

THE COURT: I don't follow that comment, 

t 

but go ahead. 

MR. MALOOF: Neither do I, your Honor. 

To the argument that the COGSA — we maintain i 

! 

strenously our position it doesn't apply by law and we i 

ask your Honor to study that point very carefully, as I 

I 

know you will. j , 

1 

They will also argue then if it falls as not 
applying by lav/ that it is incorporated by contract. 

The paramount clause in the bill of lading says, 
in effect, that it will apply to the Carrier, capital C: 

'This bill of lading shall have effect subject to the pro¬ 
visions of the Carriage of Goods by Sea Act,"et cetera, 

and then down to "And nothing herein contained shall be | 

| 

deemed a surrender by the Carrier," capital C, "of any t 

cf its rights or immunities." 

When Mr. De Orchis quotes that in his 
brief he left off the capital C and made it a small c, for 
his own reasons, I suppose. 
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Now* on clause 1(a) we have a deni.se clause 
where New York Navigation is telling Iligan regardless 
of everything that has been done we are not the carrier 
in this case. I suppose they wouldn’t really nake that 
point too strenuously until they got their freight. 

But in that paragraph it says: ue are not the carrierj 

we are something else. 

And then in 2, Carrier in the bill of lading, 
capital C, is defined as follows: 

| 

"The word Carrier shall include the ship, 
her owner, master, operator, demise charterer —- if ] 
nay, your Honor, that is bareljoat charterer with the 
charterer's crew — "and if bound hereby the time charterer" —— 
I will come back to that — "and any substituted Carrier, 

I 

whether the owner, operator,charterer or master, shall 

I 

be acting as Carrier or bailee." 

hh 

Now, sir, this charter party if referred to 
by the defendants throughout as a time charter because on j 
the top of it it says "Time Charter." 1 can call a 


horse an elephant but it wouldn’t make him an elephant. 
If you read the purpose of this charter it is for one 
voyage to the Par Hast ending on the Nest Coast. 

fir. De Orchis' client, sir, was a voyage 
charter, and therefore by his own definition in his own 
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document, his own form, he is not a carrier. Therefore, 
he never intended ever to have a limitation of 
liability in this case, and he doesn't have one. And 

this has nothing to do with wilful misconduct, your Honor. 
And that is why he is in the case. 

THE COURT* Do you say that New York Naviga¬ 
tion is a carrier or is not a carrier? 

MR. MALOOFt It is not a carrier, but it is 
bound by the contract of July 11, 1966. 

TIIE COURT* So you don't care —— 

MR. MALOOPx He did promise to supply a 
seaworthy ship and he didn't do it. He is not a 
Carrier, capital C, in this case. 

THE COURT* I don't know v/hat differerce 
it makes v/hether it is a capital C or a snail c. Are 
you saying that New York Navigation is not a carrier? 

MR. MALOOF* For the purposes of the 
Carriage of Goods Dy Sea Act, and its use in this case, 
he is not the carrier, by his own admission. Therefore, 
he doesn't have the Carriage of Goods By Sea Act. 

THE COURT* Maybe he doesn't have certain 
responsibilities that a carrier would. 

MR. M/.LOOF* Maybe not, sir, but he still has 
the werranty in the July contract without any problems 

of due diligence or anything else. And that is a breach 
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of contract for which he owes Iligan their loss which 
is directly flowing from that breach, no matter what he 
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By the way — 

THE COURT: Let ma ask you — 

MR. MALOOF: May I clarify something? 

THE COURT: 1st mo ask you this first and maybe 
it will clarify it. 

You say that the essence of your claim is that 
everybody here acted with reckless, wanton premeditation, 
whatever the formula is — that the captain left the ship 
to sail knowing that it was leaking and not knowing what 
the cause of the leak was, is that it? 

MR. ’1AL00P: Basically, but if I may pnt it 

another way — 

THE COURT: That is the way you put it. Do you 
stand by it? 

MR. MALOOP: That is basically it. 

THE COURT: New York Navigation did not let the 
ship sail knowing that it was leaking and not trying to find 
out the cause,did it? 

MR. MALOOF: Oh, wait a minute. In tha first 
of mytelk, I admitted that there is no proof that the' 

knew. 

THE COURT: All right. 

MR.MALOOF: They certainly did not kno* — they 

did not look fox the cau<ie. They did not even chick to se t 

if it was seaworthy, your Honor. They did not do anything 
90 LTHERN MS 'HICT COUWT REPORTS 
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THE COURT: The argument that you made with 

respect to what you claim the evidence shows as to the 
knowledge and behavior of the captain, this wanton recklesu- 
nass, and that he knew the thing was leaking like a sieve 
but he let it sail anyhow -- this does not apply to New 
York Navigation, does it? 

| 

MR. MALOOF: Basically your Honor is right, 

. 

except for my point as is expressed in the brief, that 
your Honor could hold that Weyerhaeuser acted as agent fo:: 
New York Navigation and their knowledge would be the know¬ 
ledge of New York Navigation. Aside from that. New York 
Navigation had no personal knowledge, I agree. 

THE COURT: All right. Then does it not follow, 
leaving out this little wrinkle about somebody being an 
agent — that is a wholly different issue — does it follow 
that you do not have any wilful, wanton claim against New 
York Navigation? 

i 

MR. MALOOF: Yes, sir. 

THE COURT: You have a claim for breach of warranty. 
MR. MALOOF: Yes,sir, breach of contract, breach 
of warranty. I think your Honor is right, aside from thi* 
agency. 

THE COURT: All right. Then the question is, 

what is your right under the contract in wtich they warrant | 

• 

the seaworthiness of the vessel? 
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MR. MALOOF: Right, right. 

1HE COURT: Now Hr. DeOrchia argues that really 
wairante#ing something is not very important. It Is the 
least that anybody could do, but I take it you argue that 
it is quite important and that if they warranteed aea- 
wor thir»esB it ought to be seaworthy. 

MR. MALOOF: You may recall Mr.Best testifying 
that cl«u». 1 of th. July 11 contract - cl.ua. 1 put 
in at hi. inalatonco, that It van awfully lmportart to him 
to hava a ...worthy ahip. T hl. «.« valuable cargo. 

THE COURT: I am not deciding anything at this 
point; I am just trying to understand the contentions, but 
as I get it - and maybe you will change* all when you go 
to v/rite a brief, but as I get it, this wilful, wanton 
theory, to get away from the limitation protection theory, 
applies only to your claim against Weyerhaeuser and really 
in a sense your claim against New York Navigation is easier 
because you say you have an expresa written warranty. 

MR. MALOOF: i think so, except for the agency 

argument — i think your Honor has expraa.tJifc quite fairly. 

THE COURT: All right. 

MR. MALOOF: But I do want to go back and correct 

one other thing on our argument that New York Navigation 

is not a carrier, with a capital C. Wa ,*y that became 
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the bill of lading says vith n capital C and in some places 


small c 


i 


i 


THE COURT: What difference doeB it make? 

MR. MALOOF: Because for the purpose of our 
argument they do not have the benefit of the Carriage Of 
Goods By Sea Act. They are not a carrier. They may to 

for other purposes under the July 11th agreement. After all, 
they did make certain promises. After all, it is a contract; 
of affreightment, so I do not. want to agree to something 
A* not true. They could have other duties of u 
c4nf ier aside from my argument, nevertheless. 

Mr. DeOrchis has admitted they are not carriers. I just 
want to make that amendment to my position, your Honor. 

By the way, it is also important that in claune 17 


of the bill of lading — I am sorry, your lonor, that it gels 
• confusing there. We will have another opportunity 

to write a brief, and I want to spell that out very care¬ 
fully for you, air. 

It is clear in my mind, but it is a little hard 
to express it to you. 

All I .am saying is that they intended to give 
the cargo carriers the language that New York Navigation 
is not a carrier. So I am arguing that for that purpose 
that New York Navigation has argued it is not a carrier, 
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2 

and for the purpose of whether or not the Cogsa applies. 


3 

we agree that with New York Navigation that is not a carries, 

* 

4 

and if it is not a carrier it does not have the limitation 


5 

I of law, and if they do not have the limitation, then New 


6 

| York Navigation owes my olient $2,200,000. 


7 

I THE COURT: Regardless of whether or not they 


8 

know that the ship was — j 


9 

MR. MALOOF: Regardless, a breach of warranty. 

I 


10 

the COURT: But as far as Weyerhaeuser is con 


II 

earned — 


12 

i 

MR. MALOOF: That is something different. 


13 

THE COURT: They knew the ship was leaking. 


14 

MR. MALOOF: of course, your Honor. They are in 


15 

a completely different position. 


16 

• 

i 


17 

THE COURT: All right. 

t 


B 

MR. MALOOF: Clause 17 of the bill of lading is a 


• 

repast performance of the $500 package, but it does not 


m 

read exactly the same as Cogsa. 



The point is that it reads in the first part of it ; 

- 

21 | 

: 

they are saying that the carrier shall have the benefit of 

< 

1 

22 < 

i 

these limitations, with a capital C. So my same argument 


23 ( 

applies that New York Navigation saying they are not the 

\ 


24 ; 

carrier, they would not have the benefit of clause 17 in 


25 

thoir own form. j 

j 

f 



J 


{ 
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By the way, the Supreme Court case — wall, I will 
withdraw that comment. 

If your Honor please, I would like to just make 
a comment about Hew York Navigation 'a failure to stamp thie 
bill. 

This is a promise in the contract also. The 
purpose of that I think is obvious, and that is that the 
shipowner, whoever he may be, should come within its 
pxovisions, and that the July 11th agreement should be 
paramount over the bill of lading, but they did not stamp 
the bill of lading. 

^ have a claim that from that breach of contract 
Iligan should be entitled to damages. And what would the 
damages be? 

i 

| 

Suppose your Honor holds that Weyerhaeuser is not 
guilty of the things I say it is — they did not know the 
ship was leak ng and they have a package limitation. I 
should think it might be only because the bill of lading 
was not stamped, because then they would have a direct express 
warranty, and they would be responsible without limitation uni 
that ground. And besides that, knowing that they have an 

• x P r * M warranty perhaps they would have been a little more 
cautious and — 

THE COURT: I would say it bothers me that that 
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bill of lading was not stamped, but I do not think there ia 
any evidence as to why it was not stamped -- is there? 

HR. MALOOP: No, sir, except they did not do it. 

I was getting objections. I was trying to get something 
from Mr. Grevers but Mr. DeOrchis did not allow him to be 
exposed too orach in that direction. 

the COURT: Well, Mr. Grevers apparently did not 
handle it personally, and nobody that had any personal 
contact with a simple transaction of issuing a bill of lading 


was called. 


Your people did not see to it that the 


bill of lading was stamped, so far as the evidence shows. 

MR. MALOOP: If it please the Court, by the time 
Iligan saw that bill of lading it was about two months later. 
It first had to go to the Philippine Consul in Washington 
and then sent to the Philippines. 

THE COURT: How about Mr. Pereyra? 

MR. MALOOF: Mr. Pereyra was in Pittsburgh. The 
bill of lading was sent to the freight forwarder. 

THE COURT: And you had a freight forwarder — 
he was supposed to look out for your interests. 

MR. MALOOP: That is right, but is that a waiver 
of everything under the sun? 

THE COURT: I do not know, but it seems odd that 
nobody on either side has called a witness who could 
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explain, if there ia an explanation, why this stamp wa 3 not 
put on the bill of lading which it seems to me offhand is 
an important fact. 

MR. MALOOF: I think so, too, aid I think the 
main one to explain it ia the one vho failed to do it. 

THE COURT: Well, it may be. 

MR. MALOOF: if your Honor olease, I might ref<ir 

to Plaintiffs' Exhibit 14 where it says — this is New Yore 
Navigation Company's freight bill: 

"We certify that the contract dated July 11, 

1966, has not been terminated," and signed by Joseph A. 
Arego, who I assume works for New York Navigation. 

So I think that is fairly relevant on Mr. 

DeOrchis's argument that the July 11th contract was nothing 
any more. It was still alive and in full vigor. 

So just to wind up my last comment, your Honor, 

I think the damages for failure to stamp the bill of lading 
would be in case Weyerhaeuser is out, which I doubt, and wti 
are limited to a package limitation, so I think the difference 
must be paid by New York Navigation in this case. 

THE COURT: You contend, I take it, that even if 
I were to hold that Weyerhaeuser has the benefit of the 
package limitation because you have not satisfied me that 
they actually knew that the ship was leaking—- maybe all 
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they knew is that there were 18 inches of water in the bilge 
some time or other, but even if that follows, that all yoi 
get against Weyerhaeuser is the package limitation that 

| 

they have heretofore offered you, that you would still ge: 
the balance against New York Navigation? 

MR. MALOOF: Yes, if the causation can be hrac>»d 
to the failure to stamp the bill of lading. 

I 

THE COURT: On a straight breach of warranty 

theory, on the theory that it was not signed. 

MR. MALOOF: Oh, yeti, on that theory, too. 

THE COURT: \nd If this warranty survives any 
contrary language in the bill of lading, because even thotgh j 
it wasn't stamped, it should have been stamped. 

MR. MALOOF: Well, the stamp has nothing to do 
with the warranty. 

THE COURT: The stamps are what preserve the 
contract, isn't that so? 

4 

MR. MALOOF: No, no. The stamp mereJy noti 

the shipowner of the prior agreement. j 

You nee, the agreement of July 11 itself makes 

j 

the bill of lading subservient to the July 11th contract. 

We do not need the stamp on the bill of lading for that. 

THE COURT: What was the stamp supposed to jay * 

MR. MALOOF: Well, let me read clause 11 in th.i 

southern of strict crxrr reporters 
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I 

contract of July 11th: | 

I 

"In all other respects the loading and 

I 

transportation herein anall be performed in , 

accordance with NYNAV's standard hill of lading, 
copy of which is appended to this agreement. 

In the event any clause in euch bill of lading is 
Inconsistent with any part of thin Agreement, the 
Agreement shall be controlling." 

It has nothing to do with the stamp. The stamp 

1 

comes later. 

i 

THE COURT: What was it supposed to do? 

MR. MALOOF: "NYNAV agrees to stamp all bills of 

4 

lading as follows: 'All the terms and conditions of 

this bill of lading are subject to ard governed by 

« 

the written contract entered into between I!SMI and 

t 

NYNAV for the performance of this transportation'." 

So you see there are two sentarces there. They 
both say the bill of lading is subservient. The stamp is 
for the purpose of letting the shipowner know, because it ii 
signed by tbs master. The master signs the bill of lading. 

THE COURT: You cannot have it both ways. 

E ^fch® r the 8tamp waa important to you or it was not. 

Now you seem to be arguing at the moment that it really was 
not important because you had it in the contract anyway. 

t 
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MR. MALOOF: flay I be heard on that, your Honor ? 

t 

THE COURT: I just want t© get straight what it 
la that you are claiming. 

MR. MALOOF: The stamp has no relevance to our ! 

claim against New York Navigation. it was not necessary 

I 

on the bill of lading for our argument against them, it 

I 

only has relevance to the case against Weyerhaeuser because 
Weyerhaeuser then would have had knowledge of the prior 
agreement of July 11 and would have been bound thereby, 

j 

because the captain would have signed the bill of lading 
knowing of an earlier agreement, and the bill of lading 
itself would have been stamped that the earlier agreement 

i 

was the contract of carriage. It has nothing to Jo witi 
New York Navigation. 


THE COURT: Then I guess I misunderstood you. 

MR. -MALOOF: There are precedents on all of this,| 

your Honor, but I suppose again this is a concept which I 

| 

am having difficulty setting forth. 

As far as our claim against New York Navigation 
having broken an express warranty of seaworthiness, they 

broke it whether or not they stamped the bill of lading, 
your Honor. 

THE COURT: Because you maintain that this written' 
contract survived — 

SOUTHERN DISTRICT COURT REPORTERS 
lifted States Court Houst 

Foley Square, N.Y„ n.y. K xxr/ Te.ephone: COutwamd 7-e© 









1 


mkpl2 


807 a 


73 


3 



MR. MALOOF: The bill of lading. 

THE COURT: -- takes precedence over the bill of 

lading? 

MR. MALOOF: Yea, air. 

THE COURT: Regardless of whether they put the 
stamp on the bill of lading that they were supposed to. 

MR. MALOOF: Yes, that is r.ot conditional. 

There are three sentences in that paragraph. 

The first one says that any inconsistent terms in the bill 
of lading will fall if compared with this agreement. This 
agreement is paramount. 

THE COURT: All right. 

MR. MALOOF: May I proceed, your Honor? 

THE COURT: Yes, let us finish it up. 

MR. MALOOF: With regard, then, to our main poing 
against the shipowner and vicariously against New York Naviga¬ 
tion Company, we have always looked upon thLs part of the 
case as a rather simple case, but simpLe cases very often 

* 

have the most traumatic reralts, and this one of course 
did. 

The record is quite clear that the defendant 
Weyerhaeuser knew that the hold had a serious leak for the 
two prior voyages. 

Your Honor has not had the benefit of reading thn 
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depositions carefully, and I think it is hampering you al¬ 
ready. I told you before that this was the meat of the 
case — and believe me it is -- the depositions and the 
logbook. During the case I reed the master's deposition 
but I made the mistake of reading it too fast,and I am sure 
it left little impression. 

The point I wanted to make was that I wanted to 
impress your Honor with the progressive nature as bo the 
extent of this leak. Your Honor has caught that in this 
case because your Honor mentioned it to Mr. Deorchis, that 
what started as a little thing becoming a Niagara Falls if 
it isn't taken care of. 

So the proof is quite clear, from the logbooks 
and the depositions that the defendant Weyerhaeuser knew 
that hold No. 3 had a considerable entry of water and serious 
leaking for the two prior voyages over a period of seven 1 

months, that they had flooded on the prior voyage. This 
much and more was admitted by Captain Dumble, who also says 
he did not know what was causing it. 

The chief engineer did not know why the water 
was coming in, but they knew of the floods. 

When the new chief engineer came aboard in 
Baltimore,Captain Dumble told him, on page 167: 

"I told him we had a lot of trouble." 
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Now it is not necessary, as I have said before, 
for plaintiff to proveprivity to displace this as more than 
a deviation or wilful misconduct, but the proof is clear 

4 

that the logs were delivered to San P.ancisco at the end 
of the Madras voyage at leact. They were read by the 
marine suparintendent and tha port engineer; that the logs 
themselves show it seriously is cle or from Mr. lanul&’s 
testimony. Mr. Mandla was the operating argineer of tha 
Weyerhaeuser Company. 

I think your Honor car dismiss from your wind 
all of this loose talk about the fact that ships ara 
supposed to leak. I do not think anyone would take o 
cruise if that were the case, if Hhips were supposed to 
leak. Now a little water in a ship at one time which 
when pumped out does not cona back. 1 think I vould e ta; 
first one to agree that it is not a real problem, but when 
it keeps recurring in the same hold,and rot in cAi^z hills — 
I had to learn this from seafaring people that is i var * 
serious problem The ocean is coming into the a hip. Tie 
ship is only a vessel which is displacing Its ovn weighc 
on top of this ccean, because of very ve*y fine scientific 
reasons. If the ocean conies into that ship, everybody on 
board is in a gieat deal of trouble after the cargo become» 
a t.ctal loss. Who goes noxt? 


*> *. hlRn *st r <. r x • ; ki:r *; ».; 

Ut «T«:£> :« . . r-*.l '?<»*< •• HOU*? 
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Mr. Mandle, on pages 26 and 27, says: 

You must investigate the reasons for x'ecurring 
readings in No. 3 port" — in June of 1966. 

On page 27: 

You would certainly want to pump and observe fe 
readings of 15 inches" — 

THE COURT: I do not think you need expand this as 
though you were sunning up to a jury. That isn't what I 
wanted. 

MR. MALOOF: All right, sir. 

THE COURT: I will read the depositions and all 
the other testimony. 

I just wanted a statement of your theory, and I 
think it is perfectly clear, I hope, as far as the theory 
against Weyerhaeuser is concerned. 

MR. MALOOF: All right, sir. 

THE COURT: I am not entirely sure of what you * re 
claiming against New York Navigation. 


25 
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r,R * ftAL C ,0F! Have 1 helped or: thar? • 
will he willing to speak some more cn tlat. 

T/IE COURT: i think you concluded by sayinq 

that you wore entitled to recover the fail amount f r , )m 
New York Navigation even though you only got tha 
package limitation from Ueyerhaeuaer. 

MR. 'lALOOF: Yes. There } difference, 

between the two, definitely. 

Till: COURT: so you regard ttav York bavicetio 

as the: prime target? 

MR. MALOOF: Ho, not hardly, end 1 lor.'t 

want to get into the claim offer of Mr.. Ce Orchis. 

I think the shipowner could have caved everybody a lot 
of trouble if he had not worried so mjch n ,out his 
schedule and taken the time to spend , lit ;l„ Money on , ;his . 
ancient ship and fixed it. 

Tim CDUHTs All right. If j ou want lo 
write more briefr, I will certainly gyve veu a chance. 

MR. MALOOF: Judge, I may not ~ 

THE COURT* you were about through., weren't: 

you? 

MR. MALOOF: I miew y 

A guess i an . xf your Honor 

doesn't want to hear any more. 

TI1E COURT: I don't think we o »n prof it from 
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will be many other chines. 

Now, if you will give ne that other main 
deposition I might just keep tnese three depositions 
so that hopefully we can get a little work clone on these 
before I go aeay. 

MR. MALOOP: It was here, your Honor. We 

don't know who has it. 

Mr. Pe Orchis, do you have it? 

MR. DE ORCHIS* What? 

MR. MALOOF: Mr. Baumgartner *e original 

deposition. 

MR. WARNER: You may have our copy, your 

Honor. 


ter. 


MR. MALOOF: There is one outstanding mat- 


THE COURT: What is that.? 

MR MALOOF: You will recall an exhibit of the 

defendant which was the Iligan voyage file, with the 
whole bunch of papers in it, and your Honoc agreed those 
papers ought to be punched or something to be identified. 

THE COURT: Yes. 

MR. rALOOF: I was talking to the clerk 

this morning and I think she is unsure how to do it. 

MR. VARNER: She did it. I saw her do it. 
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She was as busy as could be with it. 

'1R. MALOOF: I apologize tor that. 

THE COURT: And I have found the Baum¬ 

gartner deposition. 

MR. WARNER: Shall we deliver the exhibits 

the same day, the 31, with the briefs? 

THE COURT* Yes. You need the exhibits 
to work on the briefs, pre. ..iably. I have copies of the 
depositions, I don't need those. Ruhnit the exhibits 
with your briefs on August 31st. There may not be anyone 
there to take tiem, l>ut you can get then under the 
door somehow. 

MR. DE ORCHIS: One sentence, your honor. 

You asked me such a simple question that it threv- me, 
about does the package limitation apply to warranties. 

The answer is so simple, and the question was so simple. 
Before the Harter Act and before the Carriage of (ioods 
By Rea Act all cases under general maritime law were 
breach of warranty cases, and the package limitation 
applied even to $12. It wan raised to r»500. 

So before 1893 all maritime cases involving 
unseaworthiness were breach of warranty, until the Act came 

along with due diligence, and the Act raised the package 
limitation to $!>00. 


i 

t 
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t 

I 
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So gonera1 maritime law ia the shipowner 
always breached his warranty and was always entitled to 
contract for a [>ackage limitation. 

It just threw me. 


the trial. 


THE COURT: All right. This condludea 


Let me just say, without much hope of any results 


but if you should settle this case among yourselves, please 
let me know before we do any work on it. I am going 
to try to get some work done before I go a*ay. It's 

Ik 

been stated here several times an offer has been made 
which plaintiff is not willing tc accept. I don't know 
whether that state of affairs would continue or not. 

I certainly am not going to get involved in any settlement 
discussions. All I am saying is that if those dis¬ 
cussions should ensue in the light of the fact you have 
now had a full airing of the case, and if you should, 
happily, reach an agreement, please let me know. 

MR. MALOOF: We will be sure to do that. 

THE COURT: We stand adjourned. 


I (We) hereby certify that the foregoing 
is a true and accurate transcript, to the be 
of my (our) skill and ability, from my (oi 
stenographic notes of this proceeding- 
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THE COURT: Good afternoon, gentlemen. 

We are here this afternoon for what might be 
considered summations, or closing arguments, in connection 
with this non-jury case, which was tried before Judge McLean 

You gentlemen, of course, know the usual order 
of presentation in connection with summations. I would sug¬ 
gest that the Court will be amenable to any order which you 
wish to any order in which you wish to present your respec¬ 
tive positions. If there is a preference, I will abide it. 

If there is no preference, I will try to set it up in a 
logical manner, as I see it. I have no preference myself. 

MR. MALOOF: I think your Honor might hear the 
plaintiff first. As plaintiffs' counsel, I suggest that. 

THE COURT: Is there any demur? 

(No response.) 

There being none, I think it would be logical to 
hear Mr. Maloof for Iligan. Then we will hear from Mr. Warner 
for the defendant Weyerhaeuser and then we will hear from 
Mr. Hooper for the defendant New York Navigation. 

If between Mr. Warner and Mr. Hooper they would 
to reverse positions, I have no objection there either. 

MR. DE ORCHIS: It is Mr. DeOrchis who is going 
to argue this matter. 

THE COURT: I see Mr. Hooper next to you there. 
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You gentlemen have a preference as to who would like to go 
first in connection with your presentation? 

MR. DE ORCHIS: I think the first named defendant 
Weyerhaeuser, should go first, and the second named defendant 
should go second. 


THE COURT: Is that agreeable to you, Mr. Warner? 

MR. WARNER: That's agreeable, sir. 

THE COURT: Then we will proceed in that order. 

We will begin by hearing Mr. Maloof and then we 
will go on. I may interject at times with some questions, 
because I have tried to familiarize myself with the factual 
background of the case and the several legal issues which 
are here. So we will begin by hearing from Mr. Maloof on 
behalf of plaintiff Iligan. 

MR. MALOOF: Having then looked over the record, 
you will know that plaintiff accuses the defendants of caus¬ 
ing over $2,000,000 damages to its property. 

Plaintiff was the owner of certain parts of an 
automated steel mill that it wanted transported to the 
Philippines. Defendant Weyerhaeuser was the owner and opera¬ 
tor of the carrying vessel, and also the carrier, because 
its master signed the bill of lading through its agent. 

New York Navigation. 


25 


Defendant New York Navigation solicited the 
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transportation of this cargo and signed a contract, a mari¬ 


3 

time agreement, with plaintiff Iligan, in which it agreed 


4 

to supply suitable and seaworthy vessels for the transporta¬ 


5 

tion of the parts of the steel mill. 


6 

The first shipment was placed aboard the JOHN 


7 

WEYERHAEUSER, which was nominated by New York Navigation 


8 

in Baltimore, between December 11 and December 16, 1966. 


9 

It was placed in hold number 2. Hold number 2 


10 

was a common hold with hold number 3, because the Weyerhaeus< 

ir 

11 

Company had removed a former watertight bulkhead so that it 


12 

would have a longer hold in order to transport its lumber 


13 

of its own company from the Pacific Northwest, to the East 


14 

Coast. 


15 

Plaintiffs' cargo that was— 


16 

THE COURT: That was a bulkhead, as I recall. 


17 

which was non-watertight and consisted of boards covered 


18 

with burlap. 


19 

MR. MALOOF: The original watertight bulkhead had 


20 

been removed. Before the shipment of Iligan's cargo was put 


21 

in hold number 2, New York Navigation built a non-watertight 


22 

wooden bulkhead to place between hold number 2 and hold 


23 

number 3, because they knew they were going to place 3,000 


24 

tons of trisodium phosphate in hold number 3, and this was 


25 

their effort to keept it separate from plaintiffs' valuable 
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cargo. it would have been kept separately, of course, if tht 
ship didn't leak in hold number 3. 

But, of course, the wet fertilizer came right 
through the bulkhead. Plaintiffs' cargo arrived in the 
Philippine under 15 feet of seawater, mixed with this 
trisodium phosphate, which is a highly corrosive fertilizer. 
Even Weyerhaeuser surveyer has estimated the cargo damage 
at about $2,100,000. There is no dispute in this case, your 
Honor, by any witness, that the water entered the JOHN 

WEYERHAEUSER through a corroded, broken and defective clapper 
valve in hold number 3. 

There is no dispute by any witness, plaintiffs' 
or defendants', that the condition took years to develop. 
There is no dispute by anyone, that the condition would have 
been easily noticed if anyone had bothered to look at the 


valve. 


THE COURT: Let's stop there just one moment, so 
I can be clear relative to your position. 

Corrosion resulted in a hold? 

MR. MALOOF: Yes. 

THE COURT: In addition to that, the clapper 
valve was found frozen in an open position. Would you just 
focus for a moment, I understand that corrosion would be a 
time consuming process, could you just focus for a moment. 
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and I won't interrupt you very much more-- 


3 

MR. MALOOF: You may interrupt at any time, yout 


4 

Honor. 


5 

THE COURT: --to indicate the theory which the 


6 

plaintiff has relative to the how, when and why, as to the 


7 

frozen open clapper valve. 


8 

MR. MALOOF: Your Honor can understand how long 


9 

it would take a moving disc to freeze in an open position 


10 

due to rust. This disc rides on lugs within the valve. It 


11 

is, of course, subject to rust, corrosive condition because 


12 

it is designed to service the sanitary lines from some of 


13 

the crews quarters, so there is water and waste, which comes 


14 

down the pipe when it is working properly. This is what it 


15 

is designed for. 


16 

Also, when the ship is loaded, this valve is undei 

-- 

17 

neath the surface of the sea, so it is designed for seawater 


18 

to come in, at least up to the disc. The disc is a one-way 


19 

valve. It goes out, but it doesn't go in. So the seawater 


20 

is not supposed to come in. You have to inspect these thing 

> 

21 

because you are getting a possibility of rust from both 


22 

directions. 


23 

You can imagine how long it took for the lugs 


24 

to rust right off, which is how they found this valve. It 


25 

was rusted in an open position, meaning I don't think anyone 
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every looked at th<» inside of this valve, despite the fact 
that the designer of the valve went to the trouble of putting 
an inspection plate on the outside, which all you had to 
do was take it off and look inside. 

There is a picture in the record of Mr. Berke 
climbing up to look at the valve to show how easy it can be 
done. You don't even need a ladder. 

THE COURT: The Court has observed tifoat picture 
as well as these numerous pictures of the valve. 

MR. MALOOF: I don't delve much on the failure to 
do this because plaintiff argues this is not a case of simple 
failure to exercise due diligence. It is just not in the 
case. Due diligence is the absence of the care needed to 
find out that there is a problem. 


When you know there is a problem, that's a different 
ballgame. To fail to fix the problem, call it what you will 

it has the effect the plaintiff asks your Honor to give it 
in this case. 

The relationship of each defendant to the plain¬ 
tiff is different in this case, and they will be discussed 

separately. There are two separate maritime contracts which 
concern the plaintiff. 

One is the charter agreement of July 11, 1966, 
between Iligan and New York Navigation. 
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THE COURT: That is in the case as Plaintiffs' 
Exhibit 4, and the Court has the contract in front of it. 
MR. MALOOF: Yes, sir, number 4. 

You will notice that New York Navigation in 
Clause 1, expressly agreed to supply suitable and seaworthy 
vessels. 


Also relevant will be a bill of lading dated 
December 16, 1966, signed by the owners' master through 
New York Navigation as its agent. 

THE COURT: Let's stop with that just for one 

moment. 


The agreement itself, the copy that I am looking 
at, recites on page 9, that standard bill of lading, copy 
of wnich is appended to this agreement, and the agreement, 
as I found it in the file, does not have the New York 
Navigation standard bill of lading appended. But I assume 
from everything that I have seen, that it is conceded that 
that New York Navigation standard bill of lading was appende 
to the contract. 

If there is a question, you might raise it now. 

MR. MALOOF: I think it is unclear, your Honor, 
whether it was appended or not to the agreement. Plaintiff 
does not make an issue of that. The bill of lading was 


25 


referred to, the standard bill of lading of New York Navi- 
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gation. We don't know whether it was appended to it or not. 

THE COURT: I only mention that I have the agree¬ 
ment here and the copy that was left with the Court, and was 
introduced in evidence, did not have it appended, and I just 
wanted to ascertain for myself based on some thinking that 
I have been doing as to whether the failure to have appended 
it would have created any issue here, and it sounds like, 
from what you say, no. 

MR. MALOOF: Each side provided a copy of the 
agreement with an appended bill of lading, your Honor, so 
perhaps it never was attached. 

I will discuss first, your Honor, the case against 
Weyerhaeuser for full recovery. 1 apologize in advance if yc 
think I am going into too much detail. I think your Honor 
deserves it under the circumstances of the way you got this 
case. 


u 


THE COURT: Let me just comment, Mr. Maloof. 

The Court considers this, as all cases, an impor¬ 
tant case. There is a considerable amount involved here, 
there are what I believe to be a number of issues here, and 
for that reason, when we met and you all stipulated that I 
could decide the case on the record, I indicated that I 
would give counsel ample opportunity to present their posi¬ 
tions orally after I looked over the record in the case and, 
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before I rendered a decision, and that is the reason we are 

3 

here today. 

4 

So, I urge all of you to speak to all issues 

5 

which you believe are important. Occasionally, I may ask a 

6 

question, as I have already. There are times when I may be 

7 

convinced on certain issues but require more enlightenment 

8 

on others, and at that time, I will try to say so, so you 

9 

have a general idea of my thinking as the afternoon develops 

10 

MR. MALOOF: Then my immediate remarks as of now 

11 

will be directed towards the case against the Weyerhaeuser 

12 

Company. 

13 

The difference between them—one of the main 

14 

differences is that Weyerhaeuser certainly knew the ship was 

15 

unseaworthy. New York Navigation may have known it, but we 

16 

don't have that proof in the record. We may have an infer¬ 

17 

ence that they knew it because of certain witnesses they 

18 

failed to put on the stand. 

19 

Inasmuch as this was a shipment from a U. S. 

20 

Port in foreign commerce, and as respects Weyerhaeuser at 

21 

least, the bill of lading was a document of title, which 

22 

was also the contract of carriage, the United States carriage 

23 

of goods by Sea Act does apply in the relationship between 

24 

Weyerhaeuser and the plaintiff in the first instance. 

28 

Plaintiff contends, however, that Section 1304 (5 

__ 1 
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which is the limitation of $500 per package, is not avail¬ 
able to defendant Weyerhaeuser because it knew that number 3 
hold leaked for two voyages before the instant one, that it 
didn t tell the plaintiff, although it had an opportunity 
to do so at Baltimore, that it never ascertained the cause 
of the leak until the ship arrived in Japan and the cargo 
was no longer in specie, it never repaired the leak until 
the voyage was over, it loaded plaintiff's cargo into hold 
number 2, which is common to number 3, with knowledge that 
it had to lead. 

There are thi^e voyages which are to be considered 
in the analysis of plaintiffs' point in this respect. 

First is the voyage to Madras, India in June of 
1966. The JOHN WEYERHAEUSER—that' s six months before this 
voyage, your Honor. The JOHN WEYERHAEUSER carried fertilizer 
from Virginia to Madras, returning to the Pacific Northwest 
in ballast, meaning that she was empty of cargo. 

THE COURT: And at Madras they had to chop the 

stuff out. 

MR. MALOOF: That's right. And the Madras cargo 
was discharged wet and the carrier knew it. The ship carried 
a full load of lumber thereafter from the Northwest to New 
England. On the Iligan voyage she carried plaintiffs' cargo 
from Baltimore to the Philippines. 
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The facts I will now set forth are fully supportec 
in the trial record and exhibits, and are not rebutted in 
any way. 

From July 5, 1966, which is during the voyage to 
Madras, India, the log books show continuous pumping of the 
number 3 port billing. On august 3, the legs show an abnor¬ 
mal entry of water and continuous pumping of the number 3 
port billing. 

Your Honor has a chart prepared by Captain 
deBouthillier, plaintiffs' expert, which is Plaintiffs' 
Exhibit number 75. 

Judge McLean accepted it into evidence as an 
aid to the Court because it is easier to read than the little 
ones that we have. 

THE COURT: I have the exhibit in front of me and 
I am looking at it. 

MR. MALOOF: You will notice from that chart the 
graphic nature of the facts the plaintiff is now going 
through. 

THE COURT: This indicates, among other things, 
soundings which were taken and the distance the valve was 
either under or above the water line during these various 
voyages. 

MR. MALC.T: Yes, sir. 
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It indicates soundings over seven inches. Plain¬ 
tiffs' expert did not bother with readings under seven. It 
indicates pumping records for the three voyages and it indi¬ 
cates the ship's draft during the three voyages. 

THE COURT: I am interested in all of the items. 

I am particularly interested in the soundings and secondly, 
in the distance the valve was either under or above the 
waterline. with the ship travelling loaded the vessel 
would have been under the waterline, submerged. With the 

ahip travelling light, as I see it here, the valve would be 
above the waterline. 

MR. MALOOF: Yes, sir, that's undisputed by any¬ 
body. The captain's testimony in this case is that he knew 
of those conditions on the Madras voyage. The abnormal 
water entry and the continuous pumping was within the cap¬ 
tain's knowledge. The ship left Madras and sailed in ballasj 
to the Northwest, the Pacific Northwest, but we noticed 
anyhow that there was still frequent pumping, even though 
the sopndings are not too troublesome, and Captain deBouthil|ie 
interpreted this to mean that the officers were nervous 
about the number 3 port billing and ordered pumping anyway. 

This was his interpretation of the way the logs 

read. 


28 


THE COURT: Let's look at that for a moment. 
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I am not directing my attention to page 2 of 
Exhibit 75, which relates to the voyage from Madras to 
Portland, Oregon, September 7, 1966 to October 15, 1966. 

Since the ship was in ballast, as indicated, and 
since it appears that the offending vessel was above the 
waterline by a number of feet, 15, 13, and so on, during 
that voyage, continuously, if I am not mistaken, during that 
voyage, I am interested in the soundings. 

MR. MALOOF: It says no soundings, as if they 
were not taken, your Honor. There is no soundings at all. 

It doesn't say zero inches as you see in other parts of the 
records. And also no soundings in number 5 and number 3 or 
any of the holds, and yet there is frequent pumping of 
number 3 port billing. 

Captain deBouthillier noticed that an order from 
the bridge to the engine room at a certain time, I don't 
remember the exact time on this voyage, to pump number 3, 
which is a sign, or a knowledge, or a fear, that something . 
may still be wrong in number 3 port billing. 

THE COURT: That cuts two ways, as you can appre¬ 
ciate, Mr. Maloof. 

The first thought that I had when I saw this was 
that the continuous pumping through a rather lengthy voyage 
would indicate to me, a voyage of about six weeks, if I 
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remember, would indicate to me that there was something to 

pump, and it would seem to me you wouldn't be pumping that 

billing so constantly if there was an intake of water from 
someplace. 

It just wouldn't have taken you all this time to 
pump a dry billing. 

MR. MALOOF: That doesn't cut against the plainti f 
at all. I agree there was something to pump, and water 
could still be coming from the sanitation pipes, and, of 
course, if you had heavy weather, there could be water com¬ 
ing in too, even though the valve is not under water, there 
are no soundings. 

So we don't know how much water was in the bill inis. 
We have no way of knowing on that particular part of the 
voyage. That is not even one of the three voyages as part 
of plaintiffs' case of proof, your Honor. 

THE COURT: I recognize that. 

MR. MALOOF: Although it may still be relevant, 

of course. 

THE COURT: It is, to the extent I notice the 
offending valve was-this is, of course, relative to the 
seawater coming in, you still had your problems of the waste 
being discharged within the valve. But it would appear to 
me, and I think this is probably undisputed, that the offendl 
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ing valve was above the waterline. Yes, you could run into 

a storm and you could have gotten some intake of water durinc 
a storm. 

MR. MALOOF: Wave action could possibly put water 
in. 

THE COURT: You are up fairly high, Mr. Maloof. 

You are 15 feet above water and you are in the Pacific and 


you are in the Pacific in September, and I would be really 
quite surprised unless you had some record of severe storms, 

that you would have any constant wave action at that time 
of year. 


MR. MALOOF: The log books are in evidence. I 
think we would have some report at least from the crew as 
to what the weather was. 

THE COURT: I believe so. 

MR. MALOOF: Of course the main thrust of the 
case is what did the master and the supervisory officers of 
Weyerhaeuser know about the condition of the ship. 

The captain testified under oath in his deposi¬ 
tion, that when the ship arrived at Portland after the trip 
from Madras, he told Mr. Baumgartner, the Weyerhaeuser marine 
superintendent, "That this billing," that's number 3, "was 
showing water and we had to keep pumping it out." 

The master teitified that the entry of water like 
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that is abnormal and unusual and it was his duty to' report 
it to the ship owner, which he did, in Portland. This is 
several months before the Iligan voyage, your Honor. 

During the stay in Portland, he asked the marine 
superintendent to check for a leaking plate, it was checked 
and no leaking plate was found. Then the captain mentioned 
a possibility of a feedback of fresh water to Mr. Baumgartne; 
who is, by the way, in charge of all repairs to Weyerhaeuser 


vessels. 


Mr. Baumgartner told the captain this was not 


possible, that there were no fresh water lines in number 3. 

They were in the engine behind a watertight bulkhead and no 
possibility of a feedback 

Dumble, that's the captain, Mr. Dumble, also 
testified that he probably told the ship owners of the 
leaks again while the ship was at Baltimore and probably 
again while the ship was at Cristobal two weeks with read¬ 
ings in number 3 of 38 inches. 

This is 20 inches, of course, over the billings. 

He said at that time, "It was the same old recurring trouble." 
The captain knew that on the coastwise voyage, when it carri id 
Weyerhaeuser lumber, only the number 3 porthold showed water 
over the billings, 24 inches, meaning the cargo was six 
inches under water. This is the voyage before the Iligan 
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cargo. The captain testified that is excessive and unusual 
He testified he read the log books every day and then he 
signed them and he knew of the entry of the water from the 

I 

records. 

He admitted that on the two prior voyages, the 
number 3 cargo billing required much more pumping than 
any other billing, and that that was significant, and that 
there might be a reason for it. He also noticed that more 
water entered the ship when she was loaded than when she was 
light. 

4 

He knew on the lumber voyage that the lumber must 
have had contact with the sea, and he testified under oath 
that fresh water had nothing to do with it. He certainly 
knew at Baltimore where the soundings were 18 inches, which 
is the depth of the billing well, that one more centimeter 
of water would put it over the billings and into Iligan's 
cargo, and this is while the cargo is being loaded. 

He knew between Tampa and Cristobal during the 
voyage, that number 3 lower hold was flooded and still did 
nothing. 

THE COURT: Let me ask you this. What could he 
have done after the fertilizer was loaded, after he had 
left the last port there? 


MR. MALOOF: The testimony is that this fertilize 
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sucks up a lot of water before it finally reaches the bottom. 
If he had discharged our cargo at Panama, as Mr. Mandle, the 
operating engineer said he would have done, if he had known 
about this, there may not have been any damage at all. 

THE COURT: As a matter of fact, I think it is 
to state that once that fertilizer was in place, you 
couldn't make an adequate inspection of the clapper valve. 


could you? 


MR. MALOOF: No. It was under the fertilizer, 


that's right, sir. That's true. It is too late then. But, 
of course, at that time, 7,000 tons of fertilizer went 
aboard at Tampa. That water just came pouring in because th< 
hole had opened up more. It was a progressive position, 
your Honor, and finally it came in like a firehose at 
Moji. 

As for the supervisory officers of Weyerhaeuser, 
the testimony is that the logs, deck and engine, both, are 
mailed, delivered or handed, to them at the end of every 
voyage. This is done according to company rules, and it was 
done. 

Incidentally, when the new chief engineer came 
aboard the WEYERHAEUSER at Baltimore, Captain Dumble said 
he told him, "We have a let of trouble." Mr. Baumgartner 
on his deposition— 
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THE COURT: The new chief that you are talking 


3 

s 

about came aboard, as I recall it, at Baltimore following 


4 

the return from the Far East. 


5 

MR. MALOOF: Following the coastwise voyage. 


6 

your Honor. The ship brought Weyerhaeuser's own lumber 


7 

around from the Pacific Northwest to New England. 


8 

THE COURT: That was Madras to Portland and up 


9 

the Coast? 


10 

MR. MALOOF: Right. It picked up lumber in the 


11 

Northwest. Then it came around with the lumber to New 


12 

England, discharged it. The old chief engineer was fired. 


13 

Before he was fired, he hadn't kept the engine log properly. 


14 

so we have a gap there of some facts. They put on a new 


15 

chief engineer for the New England voyage. Captain Dumble 


16 - 

is telling him he has a leaky ship because he says he told 


17 

him, "We have a lot of trouble." 


18 

That's in his deposition under oath. 


19 

THE COURT: That general statement, frankly, 


20 

would seem to me to cause somebody to conduct an inquiry, 

K. 

21 

but I am a little disturbed as to the specificity of that 


22 

"we have a lot of trouble." The chief engineer might have 


23 

been a good man, but, really, was he supposed to immedately 


24 

go to the clapper valve? Is that the only possibility? Wc 


25 

1 

had been talking a few moments ago about these various 
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possibilities, and I have to look to a certain extent, I 
think, to the prudence of the chief engineer, because this 
is really within the engineering department. 

You feel that he didn't act prudently and properlv 
I should think, because he had your client's cargo which, 
had not yet been damaged bv the water, would not have been. 
I'd like you just to comment on that for a moment, i c you 
could. 

MR. MALOOF: I think the comment that "We had a 
lot of trouble" must be read in the context of the deposi¬ 
tion. The captain is telling the new chief enoineer that 
the ship is leaking. If you will read the deposition with 
that in mind, I think that will bear me out. 

I don't have to prove that the ship owner, or the 
new chief engineer knew the clapper valve was leaking or 
that there was any trouble with the clapper valve. I 
certainly don't intend to speak for two minutes about due 
diligence in this case. This is not a due diligence case. 

I have been offered very vague amounts, to be sure, but a 
rough due diligence arount, many times. 

THE COURT: I will disregard that offer-- 

MR. MALOOF: It may be they failed to exercise 
due ciligence. I will be very happy to agree to that. 


25 


THE COURT: For the present purposes I will sue- 
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gest that you should not spend a great deal of tine on the 
aspect you just touched on. I think you can rely on certain 
observations that the Court will be making. I don t want to 
cut you off, but I think we will get past one point, I think 
it is really a question for you as to whether you qo by the 
package limitation and get what you are seekinq. 

I don't think it is a question of whether you are 
going to get anything. I might as well apprise counsel for 
the defendants of that thought that I have. 

I think the big question here, and I am sure thev 


know it too, is whether or not they can stand behind the 
bulwark with the package limitation. I don't think really 
it is a question of whether or not there would be a recovery 
for Weyerhaeuser. 

MR. MALOOF: I don't know if I have responded 
sufficiently to--I think I have, in view of that comment, 
that what the record shows in plaintiff's opinion, your 
Honor, is that the ship put this cargo in a known unsea¬ 
worthy hold, knowing that the cargo was certain to be daraoe 
or else was guilty of gross negligence in that respect, 
which the Supreme Court has said is the same as wilful con¬ 
duct as far as limitations of liability are concerned. 

Then we core to Mr. daungartner's deposition. 


P. 


f 


The meat of this case is really in the deposition. I nigh* 
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caution you that we have in the stipulation, agreed that you 
could look at Judge McLean's notes. Judge McLean, I do not 
believe, had the opportunity to read the depositions. Some 
of his notes may reflect the lack of the real meat of the 
case in that respect. 

THE COURT: I could suggest that I put the 
thought of relying to any extent on Judge McLean's notes in 
this particular case off to the side. I will tell you that 
in other cases which I have had occasion to review. Judge 
McLean had very, very detailed notes on depositions and 
other things. I can recall one case where I advised counsel 
that he had some 200 pages of digest notes. That was not 
the case here. 

MR. MALOOF: We had no way of knowing, but 
unfortunately I don't believe he had the opportunity to read 
the depositions, your Honor. 

T11L COURT: We have been working for some tine 
now, and all of the material has been read or scanned. c omr. 
things you go through quicker than others, but I would sug¬ 
gest that Mr. iiaumgartner' s deposition is one which was read 
carefully. I think a point should be made here that since 
he did testify by deposition, I suppose I have the same* 
opportunity to evaluate his credibility as Judge McLean 
would have had, and, of course, the Court of Appeals, should 
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2 

one or the other side here go up, have an equal opportunitv-- 


3 

MR. MALOOF: The only witness that I ar sorrv 


4 

you didn't get to see was Captain deBouthillier, who I 


5 

thought was an excellent witness. To discuss briefly 


6 

Mr. Baumgartner whose duty it was to repair these ships, he 

• 

7 

admitted that he perused the log books and was looking for 


8 

unusual appearances. lie admitted some very interesting 


9 

things. For example, that continuous pumping in one hold 


10 

and not in others to him meant the ship was leaking. He 


11 

testified that a leak can be found by the amount of water 


12 

generated in a particular hold. He also admitted that con¬ 


13 

tinuous pumping in one hold and not in the others means th° 


14 

snip is leaking. 


15 

THE COURT: I think you arc very close by this 


16 

tine, and I think you realize this, to nrcof of a failure 


17 

by the ship owner to provide a seaworthy vessel. 


18 

Baumgartner, as the owner's representative, not 


19 

only having had access to the logs, but having perused the 


20 

logs, I think will probably get you over that threshhold. 


21 

I think the big question will be whether you can get 


22 

through the door. 


23 

MR. MALOOF: The whole thrust of my comments. 


24 

your Honor, is to prove knowledge in the captain, in Baun- 


25 

gartner, in Mandle, that he had a seaworthy ship. I think 
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your Honor’s comment that I had the minimum to receive the 
package limitation means the ship has to have been unsea¬ 
worthy, because that was the cause of the damage in this 
case, not as a pure negligence and storage, or anything, 
but an unseaworthy ship. A leaky ship. What did they know 
about it? An analysis of the cases cited by plaintiff in i 
several briefs, shows that knowledge is the important thing 
the Wi1domino, the Malcolm Baxter, the Royal Haven, in all 
those cases, it is knowledge, knowledge of an unseaworthy 
condition. 

Then, you have an intervening deviation, the 
Courts will look to see, did they know about the possible 
deviation. 

So knowledge, the mental state, is the important 
thing. That's why I dwell upon these comments under oath. 
This is the only way to prove knowledge. They are not 
about to come and admit to me that "I knew," although as a 
matter of fact they did, but they didn't mean to. 

Mr. Baumgartner also admitted as follows: that 
the 13 inches of water at Baltimore should have been inves¬ 
tigated, that this failure caused the cargo damage, and that 
the 18 inches of water was caused by the failure to investi¬ 
gate the entry of water in the number of three nort billing 
on the prior voyage. 
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2 

Mr. Mandle, the operating engineer, could not 


3 

account for the high readings on the Madras voyace, six 


4 

months before. lie said where number 3 is pumped much more 


5 

than othei holds, that is indicative of a problem in number 


6 

3. Mandle would have ordered an investigation, he said. 


7 

If he had examined the logs as Baumgartner did and Mr. 


8 

Balkunas did, Mr. Mandle said he would have ordereu an inves- 


9 

tigation. If he had examined the logs and noticed the pump¬ 


10 

ing in number 3, he would have taken action. He testified 


11 

that one would "certainly want to pump it and observe the 


12 

roarings of 15 inches and 13 inches. 


13 

Of course, he disagrees with Mr. DeOrchis, who 


14 

says since the billing is not filled up, real seamen don't 


15 

worry about that. But we are talking about the onerating 


16 

engineer of the Weyerhaeuser Company, not some lawver tryinn 


17 

to win a case. 


18 

With reference to the readings of 12 inches and 


19 

18 inches in the number 3 port billing, while the Uigan 


20 

cargo was being loaded at Baltimore, Mr. Mandle said the 


21 

captain, knowing the readings, should consider that he has a 


22 

considerable water entry. 


23 

He would have investigated the reason for recurri 

VI 

24 

readinqs of water in the number 3 port billing in early 


25 

June of 1966. To him the 24 inch readings during the coast 
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wise voyage, meant that there was water in the cargo, and 
that is excessive water. If he had known of the degree of 
water entry from Tampa to Cristobal, that's after they put 
aboard the fertilizer, he would have called in the American 
Bureau of Shipping and it is definitely possible, says he, 
that the cargo would have been renoved from this ship. By 
the way, if there is any doubt, your Honor, that the con¬ 
tinuous pumping is of extreme significance, it should be 
noted, and it is in the record, that on the voyage after 
these valves were repaired, while the ship sailed from the 
West Coast to the Far East, the billinog were pumped once 
in one month. 

We don't have a case where a ship owner just 
automatically pumped every day out of habit or out of 
fund. He was pumping because there was a problem, and h° 
knew about it. 


THE COURT: I am not sure if in a case like this 
that type of hindsight information isn't something like the 
repair to the stairs after the accident. I recoqnize what 
you are saying, but all of us are not benefited or gifted 
with the advantage of hindsight or whatever you want to 
call it. It seems to me that what you have to demonstrate 
here in this case to achieve your objective, is you have to 
demonstrate something very close to 3 wilful and wanton 
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misconduct in order to get yourself to the unreasonable 
deviation plateau, which would give you recovery beyond the 
limitation. 

. Would you like to speak to that for a moment, 

because I think that that really is going to be the key 
part of this phase of the case. 

MR. MALOOF: Yes, I will. I will skip a couple 
of other points and perhaps come back to them later. 

THE COURT: You can take it in order, just as Ion 
as you receive this point. 

MR. MALOOF: I did of course intend to mention 
that. Perhaps I can--because I have almost reached that 
particular point anyway, may I? 

THE COURT: Of course. 

MR. MALOOF: Plaintiff requests that your Honor 
give special consideration to the testimony of Captain 
deLouthillier, who is the only expert who testified in this 
case, because your Honor in his decision, is going to be 
dealing with the mental processes of people who are high 
in the shipping business. What did they know under certain 
circumstances. The plaintiff saw fit to bring to the 
courtroom an exoert who has for thirty years been in the 
shipping business, and asked him to interpret the logs and 
to in his opinion as a man who had been a high shipping 
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executive, advise the Court what did certain people know or 
what should they have known, unless they were guilty of 


gross negligence from the evidence that they had, and 
Captain deUouthillier did that. ile testified that with the 
number 3 port billing taking water, as it was, the damage 
to the Iligan cargo was certain. 

The normal and expected pitching of the vessel 
has to cause water from the number 3 to go into the number 2 
hold right through the non-watertight bulkhead. He conclude 
solely with reference to the log books, that the vessel was 
experiencing a substantial and recurring problem with wat^r 
entering “he number 3 hold from an unknown source, that the 
problem began at least at the beginning of the Madras 
voyage, in June of 1966, and was definitely apparent on 
August 3 when the ship arrived at Madras. 

Water continuouslv entered the number 3 hold 
from August 5 to September 6, as evidenced by the almost 
continuous pumping on every watch, which Captain deCouthilli 
said was a very unusual occurrence. 

From his experience, and the study of the docu¬ 
ments, he said there was no doubt in his mind that Captain 
bumble knew that his 3hip leaked while it was in Ualtimore. 
ile had no doubt that iiaumgartner and Iialkunas, who was the 
port captain, having read the logs, knew there was a problem 
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2 on the Madras voyage. 

3 The important fact was the recurring water entry. 

4 The continuous punping means that you are pumping it out and 

5 j.t keeps coming in. It has to he significant — 
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THE COURT: You see, this cuts two ways, because 
you had continuous rumping, this is what we were discussin 
a few moments ago, on the voyage from Madras to Portland, 
and at that time, and, as I say, at least the record would 
indicate that except possibly for storms the offending 
valve was about 15 feet above the waterline, which is 
a fairly good distance. 

MR. MALOOF: It doesn't cut two ways. It moves 
there was an unknown entry of water. Unknown. I don't 
have to prove how it came in and I don't have to prove 
that they knew how it came in. 

My case is that they didn't know how it came in 
and they didn’t find out. That's the wilfullncss of this 
case. That’s what the French call dolus, insouciance, 
disregard for the consequences, gross negligence, and the 
Supreme Court says it is the same as wilfull conduct. 

That's my case. 

* It is the same thing under the Warsaw Convention 
and it is the same thing under the Carriage Of Hoods By 
Sea Act. I don't have to crawl into the defendant's mind 
to prove he knew and hated this cargo and it was 
malicious and wanted it damaged. 

But I haven't even come to that part of the 


case yet. 
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2 

By the way, Mr. PeOrchis had in the cotrtroom 


3 

for the whole trial an expert witness named Captain 


4 

William Wheeler. 1 know him. He is a very well respected 


5 

man. So well respected, Captain Wheeler wasn't even put 


6 

on the stand after lie heard Captain dcBouthi 11 icr testify. 


7 

Till- COURT: I have heard Captain Wheeler testify 


8 

on a number of occasions now at trial, and I think I 


9 

know as much about his background now as 1 am going to know 


10 

in the next two years, and under the circumstances, there 


11 

may have been a number of reasons other than the one you 


12 

ascribed to counsel for not putting Captain Wheeler on 


13 

the stand, among others be inn that there was no jury in this 


14 

case. 


15 

MR. MALOOF: Nevertheless, one of the reasons 


16 

could have been that his testimony would have been adverse 


17 

to New Yor! Navigation's case. 


18 

Judge Macl.can commented after the trial to 


19 

Mr. Warner that Weyerhaeuser should put some witnesses on 


20 

in this case, and lie was amazed that Weyerhaeuser Company 


21 

didn't do it. There arc many people they did fail to 


22 

produce, and if I night take the liberty, 1 don't think 


23 

I really have to, it is in mv brief, there arc manv 


24 

people they didn't produce and the plaintiff docs ask 


25 

for the necessary inference from the failure to produce 
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Mr. Balkunas, who read the logbooks, surveyors who saw 
the valve, people who inspected the valve, metallurgical 
people who weren’t brought to the trial. 

THE COURT: Weren't they equally available to 
you to take their deposition -- 

MR. MALOOF: I proved my case anyway. I don’t 
have to prove their case -- 

THE COURT: I think it is what I have in the 
record here. I recognize the point that you make and it 
might be effective with a jury, but in a major case where 
a great deal is involved, where a lot of work was done, 
it would seem to me that the thorough counsel for the 
plaintiff could also take the depositions of these 
crucial people and might very well have made hay with them 
had he thought that they were useful. So it cuts two ways 

MR. MALOOF: It doesn’t really, because they 

are not here. I have no power of subpoena over them in 
San Francisco. 

THE COURT: No,no. I said by deposition. 

MR. MALOOF: By deposition possibly. 

THE COURT: The case was tried essentially in 
that regard. I assure you if you had gotten their deposi¬ 
tions, it would have been something you could have done 
something with. 
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MR. MAI.OOF: As I didn't have any trouble with 
the master and the other two either, I wouldn't have had 
any with Ralkunas. 

Till: COURT : Fine. I have the point. 

MR. MALOOF: There is only one point I want to 
make about New York Navigation's failure. He had in the 
courtroom the surveyor that he put aboard the ship in 
Baltimore and didn't put him on the stand, and then has 
the chutzpah to argue that he didn't know the ship was 
unseaworthv. 

I want an inference that that surveyor said, "Uon’t 
put me on, I saw it leaking." 

The mast fact therefor in this case, your Honor, 
is that Weyerhaeuser Company allowed this cargo to be 
loaded into a known unseaworthy ship and that unseaworthiness 
approximately caused the damage. Nothing proves this as 
much as the captain's comment to tlie new chief engineer 
at Baltimore that, "We had a lot of trouble." 

This conduct makes the bill of lading null and 
void, makes him an insurer as at common law, no matter 
what name we give that conduct. 

There are certain names we could give it. We 
could go for an analogy to the Warsaw Convention, though 
natural y it doesn't arnlv to this case because it applies 
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to airplane accidents, but under the Warsaw Convention, 
if the owner of the airplane is guilty of wilful 1 mis¬ 
conduct, it doesn't have any limitation. 

THE COURT: Except, let's be quite candid about 
it, in most of those cases your airplane crashes. I 
would analyze that type of a situation to that fateful 
final deviation where the ship goes to the bottom. Here 
your ship took water, no question their ship took water. 

But it didn't fail to reach its port. It did travel 
on the course apparently and at the speed intended on 
this particular voyage. 

I have some problem taking this doctrine that 
you have presented to me of deviation, which is 
classic, and classically, of course, it represented a 
geographic departure from the same voyage, and I am press¬ 
ing it on to this case in such a way that you will bypass 
or go over the COCSA limitations. 

In most of those airplane cases you speak of, 
the ones I am thinking of, the plane crashes. 

MR. MALOOF: I don't mean to bring the Warsaw 
Convention cases to the Carriage Of (joods By Sea case. 

I merely mean to take the definition of the wilfull 
misconduct and then to argue that this shipowner was guilty 
of wilfull misconduct and then to ask your Honor to hold 
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that Congress did not intend that a carrier who is guilty 
of wilfull misconduct should have a limitation of $500 
a package. That I think you might be able to do, certainly 
not anything to do about bringing over any airplane crash 
cases. 

As a matter of fact, all I want to do from the 
cases in my brief, you will see that the definition of 
wilfull misconduct is a conscious intent to do or to omit 
doing an act from which harm results to another or an 
intentional omission of a manifest duty. There must be a 
realization of a probability of injury and a disregard 
for the probable consequences of such conduct. 

I simply ask your Honor to take the definition and 
if you are able to apply it here to say that Weyerhaeuser at 
least could be called one guilty of wilfull misconduct as 
one step in my syllogism. 

TIIE COURT: But you do concede that I must make 
a finding of wilfull or wanton conduct or misconduct in 
order for you to achieve the result you ulitmately seek. 

MR. MALOOF: Or gross negligence, your Honor. 

THE COURT: Aren't they analogous? 

9 

MR. MAI/DOF: Essentially the same. If you find 
gross negligence, I would request a decision as requested. 
Just one other point, one more comment, if you will excuse 
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me, about wilfull misconduct. 

The courts are quite clear that this does not 
mean that a defendant airline had a deliberate intention to 
kill a passenger or to wreck an airplane. In one of the 
cases in my memorandum, wilfull misconduct was simply a 
failure to perform a test, which failure was reckless rather 
them merely negligent. Then you could call this conduct 
a deviation from the contract of carriage. Deviations 
today certainly have gone far beyond the deviations in the 
mere geographical realm. I don't think I have to discuss 
that too long because there are many cases which hold that 
a simple wilfull or grossly negligent change in the risk 
which is not anticipated by the parties as a deviation, 
an unreasonable deviation, which will avoid the contract 
of carriage. 

For example, unnecessarily entering a drydock 
with cargo on board, which increases the risk of damage to 

j 

the cargo, stowage on deck without permission, there are many 
cases on that, over-carriage, delay, et cetera. 

All of these types of conduct have been called 
unreasonable deviations which have displaced the contract of 
carriage and made the defendant insurers. 

It is a material departure from or a change in tne 
risk which was anticipated by the parties. 
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THE COURT: I recognize there are these cases. 

For example where the risk is materially increased by stowage 
on deck rather than underdeck or proceeding in tow, I 
recognize that we do have that type of a situation. 

However, I have been unable to find any case in 
my research to date which has held that unseaworthiness 
of the vessel per se, without a resulting geographic 
deviation or abandonment of the voyage, even when caused 
by wilfull misconduct of the carrier, can be considered a 
deviation going to the essence of the contract. 

I have tried to study all the briefs that have 
been presented and go a little bit beyond what you 
gentlemen have done in an effort to find such a holding. 

MR. MALOFF: I refer your Honor to the 
Wildomino case of the United States Supreme Court where the 
knowledge of the unseaworthiness of the ship before it left 
port was enough to strip her of all limitations in the con¬ 
tract. They just didn't call it a deviation. 

You see, their problem, your Honor, was that there 
was another deviation on the same voyage. The ship left port 
in the Wildomino with an inadequate supply of coal. 

As a result of the inadequate supply of coal, she had to 
deviate. 


25 


While she was in this geographical deviation, she 
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struck a reef and was lost or the cargo was damaged, I 
forget. 

THE COURT: You had related to it for better 
or for worse this geographic deviation. She went off her 


course, She struck a hazard that she wouldn't have had 
she not deviated. I don't want to be too technical on 
this particular subject, but we are going on a somewhat 
uncharted course ourselves here, the way I read the cases. 

As I say, I may have missed something, but I can't seem 
to comeup with a case in all the years of maritime decisions 
which quite fits this one, and I don't feel your description 
of Wildomino really answers my problem. 

MR. MALOOF: I am sure that if your Honor is 
not able to find a case exactly on all fours with this 
one, it will not inhibit you in arriving at the same 
theory as the Wildomino, and that's the case I tried to 
revolve around. 

The Malcolm Baxter case is also important. It is 
the theories of these cases. The Malcolm Baxter case, the 
Supreme Court said unseaworthiness alone or deviation 
caused by it displays the contract of afreightment, only 
insofar as damage is caused by the unseaworthiness. That 
means this. If the deviation has not been foreseen, it 
becomes another causation for the loss, and the Court will 
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2 

not hold the carrier responsible for an initial unseawortni- 


3 

ness unless the carrier also knew that the deviation was 


4 

possible. They don't bother to call it unseaworthiness 


5 

deviation. 


6 

Perhaps it is my fault that I am trying to de¬ 


7 

nominate it something. When I finish, I will finally 


8 

come back to the hero of the case who is Judge Weinfeld who 


9 

says, "Why call it anything? It is the conduct that 


10 

ruins the contract." 


11 

THE FLYING CLIPPER which has finally, after all 


12 

these years, been resurrected by the Circuit Court of 


13 

Appeals in the Hong Kong Producer case and the MORMACVEGA 


14 

which is not yet reported. 


15 

THE COURT: I have read MORMACVEGA, I am very 


16 

familiar with it, and again that's a question of the 


17 

containers on deck. 


18 

MR. MALOOF: In the Wildomino,the ship was sent 


19 

to sea in an unseaworthy condition and the Court held that 


20 

they had to deviate so then the deviation would have been 


21 

anticipated so they had no limitations in a case like 


22 

that. 


23 

In the Malcolm Baxter case, the BAXTER was 


24 

ignorant of the unseaworthiness, no knowledge. It is not a 


25 

question of calling the unseaworthiness a deviation. 
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I think I perhaps have helped to confuse the 
matters by doing that. Let's just say known unseaworthiness 
Let's not call it anything else. But if you don't know 
about it, you come under Malcolm Baxter and you still have 
the whole contract. 

THE COURT: You do have to get over this hurdle. 

I think you have to show me that the master was fully 
aware of the specific defect causing what we will call unsea¬ 
worthiness here and nevertheless took his ship to sea. 

You are asking me to draw certain inferences, and it has 
given me some pause, but I think that's really what it comes 
down to. 

MR. MALOOF: I am afraid, your Honor, I am going to 
have to ask you to hold off to show any specific knowledge 
of a specific defect but simply that hold Wo. 2 was 
subject to a leak that was in hold No. 3, and that it had 
happened on two prior voyages, the captain knew it had to 
happen again, that it was progressive and that he knew 
this cargo had to be damaged. That's what I am going to 
prove, that has been proved, and I think that's enough. 

THE COURT: He says he tasted water, he tasted 


fresh water. 


MR. MALOOF: That was during the voyage. It had 
nothing to do -- 
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THE COURT: Let me go on. 

The clapper valve would have introduced sea water, 
salt water, into the ship. As I recall, your sanitary 
system was a salt water system as well. Now you have a 
captain, for better or for worse, and I don’t know how good 
this test is, he dips, he tastes, he tastes fresh water. 

I have some difficulty, if I can accept that, reaching the 
conclusion that the captain knew that the condiction which 
you say was the cause was in fact the cause. 

Did he make up this business about the test? 

MR. MALOOF: I think he made it up, but it isn't 
important whether he made it up or not. Let me respond 
to both of my own comments. He didn't say how he got 
the fresh water to taste. He couldn't get in that hold which 
was full of 3,000 tons of fertilizer. All he could taste 
was what was on the end of the dip stick, which had chalk 
on it. That is all he tasted, if he tasted anything. 

Number one. 


Number two, the important state of his mind is 
Baltimore and times prior to Baltimore. What do we care 
what he tasted later at Panama? He let the ship go to sea in 
an unseaworthy condition at Baltimore. He didn't 
taste anything before Baltimore. It had nothing to do with 
the state of mind, what he tasted in Panama. 
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THE COURT: If he tasted salt water in Panama, 
he should have off-loaded your cargo at Cristobal. 

MR. MALOOF: That's another argument of mine, 
that they could have minimized the loss. Let's stay with 
the one. 

THE COURT: Up to Cristobal you have told me that 
he could have taken the cargo off and it would have been 
safe and sound. 

MR. MAIOOF: May have been. I don't have to 
prove it would have. I think it could have been minimized, 
at least. It arrived in the Philippines no t even in specie, 
your Honor. So at least there is a minimizing argument. 

THE COURT: I recognize the condition of a cargo 
when it was off-loaded. 

MR. MALOOF: Those are two different arguments. 
Judge. If he hadn't sent it to sea at Baltimore, there 
wouldn't have been any damage at all. if he had told the 
plaintiff that his ship was leaking, the plaintiff wouldn't 
have put it on this ship. Mr. Sest so testified. That 
had nothing to do with his taste test at Panama. His 
taste test may only apply to the minimizing of the 
damages argument of mine, not to the main case. 

We can't have a retroactive state of mind. 

THE COURT: It is probative of his state of 
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mind, the way I see it, whatever you want to say, and I 
don't like to put labels on things unduly either. 

MR.MALOOF: What should be more probative is 

that Mr. Baumgartner, whom he said knew more about the 
ships than he did, said it couldn't be fresh water. That 
should have been more probative. Also what should have 
been more probative is that the water kept coming in even 
when he wasn't taking on fresh water, and he admitted that. 

So all of these things, the fresh water, the 
captain being left off the sounding tubes, the sweat, these 
are all excuses. Captain deBouthillier thouqht nothing of 
it and the records do not sustain it. It's just the way 
of the captain trying to justify what was a horrible 
mistake. 

To use the term deviatici., which I am sorry I 
started with now, because I don't think we ought to call it 
anything, but the Wildomino line of cases and the Malcolm 
Baxter and those Supreme Court and Second Circuit cases 
make it clear in this case, not having any interveneing 
deviation, makes it clear and supports the proposition that 
to send the JOHN WEYERHAEUSER to sea in a known unseaworthy 
condition, which alone causes this damage. Judge, this 
case comes right under the Wildomino theory and the 
Malcolm Baxter. There is just no doubt in my mind. There 
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is no intervening deviation to worry about. The quote 
from the Malcolm Baxter is "Unseaworthiness alone cr deviation 
caused by it displays the contract of afreightment only 
insofar as damage is caused by the unseaworthiness." 

That's this case. 

The reason they say or deviation caused by it, 
that means the shipowner must also know that the 
deviation is foreseen too. It's kind of a restricted 
set of facts that those cases hold, but I think we can 
still use the theory here. 

THE COURT: Would you comment briefly, if I may 
not take you out of context, on your claim that the 
statute is unconstitutional if interpreted to permit the 
disregard of the unseaworthiness of the vessel? 

Stay with that for a moment, if you could. 

You make that point, I really don't feel that it in 
something that we should spend much time on, but I'd like 
your comment on it just briefly. 

MR. MALOOF: Amendment 5 of the United States 
Constitution forbids the taking of a citizen*? property 
without due process of law. 

This is interpreted by the Supreme Court through 
the years that the taking of property must have some 
relation when you are interpreting a statute to something 
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which will not cause a basic unfavorable reaction, which 
you might say would be unfair or would offend the public 
conscience, which might be the case if you have something 
which is done which has no relation to the purpose for 
which that statute was passed. 

In this case Section 45 was a package limitation 
which was passed to remedy a certain fact picture which 
had happened previous to 1936. 

The carriers had been putting all forms of small 
limitations in contracts of carriage. I think even $25 
a shipment had been held to be valid. The Carriage of Goods 
By Sea Act, being a compromise between shippers and 
carriers in thi3 particular instance was meant to be a 
benefit to the cargo owner. It was a minimum limitation 
of $500 per package, below which any limitation would be in¬ 
valid. 

To interpret Section 45 now of giving that limita¬ 
tion to a carrier who is guilty of wilfull misconduct or 
gross negligence would be a violation or would be interpret¬ 
ing that part of the statute in a way which would be contrary 
to the raison d'etre, the raison that Congress passed it. 

In that sense it would be taking plaintiff's 
property without process. It would have no relation to 
the raison it was passed. It would be in my opinion 
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like a tax on one citizen for the benefit of another 
citizen, with no public purpose. 

THE COURT: If I find no wilfull disregard of 
the unseaworthiness of the vessel here, I suppose it wouldn'n 
be necessary to consider that particular claim, that is 
that the statute is unconstitutional. 

MR. MALOOF: If you so find, perhaps you would not 

THE COURT: I think I caused a deviation in your 
argument, and I apologize. You just go back on 
the track here and we will let you finish. I'd suggest 
that when you finish we will take a break to give our court 
reporter a chance to refresh hinself. 

MR.MALOOF: I again apologize for the detail. I 

thought it might be necessary. We are only doing it more fo 
your benefit — 

THE COURT: It is a major case and I feel that 
it is important that we have some of these exchanges so 
that I can be clear as to all phases of the proof and the 
legal positions taken by the parties. 

MR. MALOOF: Then to wrap up the deviation point, 
your Honor, which ties into the Wildomino and Malcolm 
Baxer line of cases, I won't repeat all the cases because 
they are in my brief, aligning that law to this case where 
there is no intervening deviation, the proof is that the 
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defendant Weyerhaeuser knew that his ship was leaking, 
that the leak was becoiring progressively worse in the 
No. 3 hold, and that damage to cargo placed in the No. 2 hole 
was certain to result. This is just as bead as cutting 
somebody else's — cutting the head of somebody else's 
chicken with an ax. 

If it is certain to happen, that's pretty certain. 

I could call it conduct of converse, I am not going to get 
into that, or an estoppel, because the plaintiff's man was 
right at Baltimore, he spoke to the man at Baltimore, he 
didn't tell him anything. If he told him it was leaking, 
he wouldn't have put his cargo aboard. It is a case of 
equitable estoppel. Judge Weinfeld held in the Flying 
Clipper case that it is not necessary to designate this kind 
, conduct in any particular way. 

It is the conduct itself which displays the 
contract of carriage, as well as the provisions of the 
Carriage Of i,.x>ds By Sea Act which gives carriers the 
package limitation. Judge Weinfeld*s theory being that if 
the contract falls, the Act has to fall because it only 
lives when there is a contract, by its own definition. 

The case of Olivier Straw goods case is very 
important, your Honor, for some of the language. That is 
the Alaska Maru case which you may be familiar with. 
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Briefly the facts are that the bill of lading 
recited that the goods were on board but they were not on 
board and as a matter of fact they were destroyed in a 
warehouse by an earthquake on land. The Second Circuit Couri; 
of Appeals discussed estoppel for a little bit in the 
opinion and then went into some language which I think 
might be very helpful to your Honor. 

they call the statement that the goods were on 
board a warranty. They say the warranty that the goods 
were on board was broken by the failure to ship them, 
and that breach under the authorities deprived the carrier 
of the right to invoke the clauses limiting liability. They 
again in that case refused to categorize it in any special 
way. They mentioned estoppel and they mentioned warranty, 
but they just go by the conduct. What was done. What 
was said. 

The plaintiff in New York relied on this bill of 
lading. You erroneously issued it into commerce. You 
can't take any limitations in a case like this. It's 
almost as if you didn't have to explain it. What we do 
learn from it is that any wilfull act, wilfull failure, 
failure due to gross negligence, failure to perform a 
manifest duty which increases the risk in a way not 
contemplated by the parties displaces the contract, it is 
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1 

2 

a fundamental breach, it goes to the root of the contract. 


3 

If we had known they were going to put a cargo int< 


4 

this ship which leaked, believe me, your Honor, there would 


6 

have been no contract. If we knew the ship leaked, we 


6 

would have a right to avoid the contract. That's the key 


7 

whether there is any limitation. 

t 

8 

Could we have avoided it if we knew? The case 


9 

against New York Navigation proceeds on some -- 


10 

THE COURT: Let me stay with that just for a 


11 

moment. My recollection is that the various equipment for 


♦ 12 

this steel mill in the Philippines was actually transported 


13 

out there not in just one shipment aboard the JOHN 


14 

WEYERHAEUSER, but, as I recall, there were several shipments 


15 

of this rather substantial steel mill equipment. 


16 

Isn't that true? 


17 

MR. MALOOF: That’s true, your Honor. This was 


18 

one ship where several were contemplated because it was a 60 


19 

million dollar steel mill. 


20 

THE COURT: Exactly. The agreement, of course, 


21 

that you say was breached in toto, which was entered into 


22 

some months before in July of 1966 actually covered the enti] 

ro 

23 

series of shipments. It wasn't a single contract relative 


24 

to one shipment on one voyage, one ship. I find it very 


25 

difficult to consider the breach here to give rise to 
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anything but damages in the context of this particular case 
where, as I say, you have this master contract, one single 
document, which covers a number of shipments, one of which 
did not go through, two million dollars worth of, say, 60 
million dollars worth of equipment. So far as I know the 
remaining equipment which was transported out there got there 
safely and everybody was happy with the contract. I do not 
see the contract falling here by virtue of this occurrence, 
although I would certainly be prepared to call it a breach 
of contract. The sea the breach could, would and should 
give rise to plaintiff's claim for damages rather than to 
vitiate the agreement between the parties. 

MR. MALOOF i Would your Honor call that a funda¬ 
mental breach of contract? 

THE COURT: No, I wouldn't. If they didn't supply 
any vessels, if they didn't take any of the stuff out, 

I think then you get to the essential or fundamental breach. 

MR. MALOOF: Plaintiff suggests that your Honor 
consider this several contracts because the contract 
had to have a bill of lading and it had to have several bills 
of lading. You had to look at the contract and the bill 
of lading both because the consistent parts of the bill 
of lading were a part of the contract of July 11th by 


25 


agreement. 
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Since there were going to be several different 
bills of lading, then it goes in stages and the plaintiff hac 
a right to reject one of those contracts if the ship was 
grossly unseaworthy, as this one was. 

Otherwise, the result would be most unfair. 

THE COURT: I don't see where it would be unfair if 
the breach of the contract gave rise to a claim for damages. 

MR. MALOOF: It is unfair, your Honor, because 
the parties contracted for certain warranties in this case. 
There was an express warranty to provide a suitable and 
seaworthy ship. There also was an implied warranty granted 
by law to every contract of afreightment. Both of those 
warranties live together. 

Unless the express warranty clearly is inconsistenU 
with the implied, they must be interpreted as being consistent 
and cumulative. The express warranty is interpreted strictly. 
What was that warranty by New York Navigation? That warranty 
was to provide seaworthy ships. 

The JOHN WEYERHAEUSER was provided on December 
11th. If that ship was seaworthy at that time, the 
express warranty would have been satisfied. If she became 
unseaworthy the next day, it would have been a case for 
deunages, not for a breach of a warranty. 

But the implied warranty as of the day the 
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ship sailed, not having been taken up by the express 
warranty, which even for Mr. DeOrchis's own brief where he 
cites cargo, the express warranty only supersedes the 
implied warranty, so far as it extends, so far as it 
extends, it says. 

Mr. DeOrchis has failed to read further or to 
analyze that quote. Inasmuch as they are not inconsistent, 
there are two warranties that New York Navigation violated, 
and I disagree with your Honor if you hold that this is 
not a fundamental breach of this contract. 

If I have a warranty for a seaworthy ship, I don't 
want $500 per package, and the courts wouldn't make me 
take it, because it makes the contract null and void. 

Now you say I can't knock this whole contract out 
because there are many different ships. I think the law 
has more imagination than that. I think this is several 
contracts. One bill of lading on to this agreement, another 
bill of lading on to this agreement, and I can certainly 
refuse to put my cargo on any ship that leaks, into that 
one hold. That's why it is a fundamental breach, because 
I have that power, and nobody can sue me for not doing it. 

THE COURT: Are you telling me that every time a 


shipper shipped cargo and the cargo was damaged by 
a leak, if the shipper could demonstrate that the leak had 
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been in existence prior to the date he put his cargo on 
board, he could always recover without any limitation 
which, for example, would be contained in the bill of lading' 

MR. MALOOF: I don't say that, your Honor. But 
if the carrier knows it is leaking — let's limit it to 
the facts of this case — for six months, two voyages, 
fails to find out the cause of the leak, fails to repair 
it, I say in this case there is no limitation, why should 
we discuss other cases? 

THE COURT: Then you are saying, really, there is 
no limitation if there is gross negligence or wilfull or wan 
ton misconduct. I think it would be implied from that 
that absent a finding gross negligence or wilfull and 
wanton misconduct, the underlying limitation would subsist 
for contract purposes as well as what I will now'classify 
as our deviation discussion which took place a few moments 
ago. I think 1 have to come back, to find for you, no 
matter how we slice the apple, from which side we begin with 
the knife, I think to find for you all the way I must make 
a finding of gross negligence or wilfull and wanton mis¬ 
conduct. 

MR. MALOOF: Not against New York Navigation, 
which gave an absolute warranty of seaworthiness, which 
doesn't depend on knwoeldge. As against Weyerhaeuser, I 
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suggest to your Honor that the knowledge of the unseaworthy 
ship is quite sufficient. Gross negligence just screams 
in this case. This is gross negligence, if I ever heard 
of any or I wouldn't have gone to all this trouble. 

Does your Honor have any other questions? 

THE COURT: 7 think not. I think you have covered 
your subject very well, I think I have tried to indicate 
some of the problems as I have come to grips with them and 
am continuing to come to grips with them. I would suggest, 
unless there is something more you want to say, we might 
take a short recess to give our court reporter a chance 
to stretch his legs and flex his fingers, and then we woulu 
hear from Mr. DeOrchis and Mr. Warner. 

MR. MALOOF: If I can just have one minute, and 
then I certainly agree that the reporter can have a rest. 

The things I didn't say about hew York Navigation I can 
reserve for rebuttal, because I think I have been talking 
fairly long. 

THE COURT: I think I am partly responsible for 
that. To the extent that I caused you, as I said, to deviate, 
I would suggest that at the end, if there are a few things yiu 
would like to hammer home, I will try to give you a few min¬ 
utes at the end. 


25 


MR. MALOOF: I just have one comment from a 
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2 

very interesting English case, it is a nonmarine case but 


3 

a fundamental breach is a fundamental breach. 


4 

As a matter of fact, this case does recite an English case 


5 

and follows it. He talks about the case where an innocent 

» 


6 

party can consider the contract null and void. Then 


7 

he says, "If the innocent party on getting to know of 


8 

• 

the breach does not accept it but keeps the contract in 


9 

being," which would be the main contract in our case. 


10 

"Then it is a matter of construction whether the guilty 


11 

party can rely on the exception or limitation clause." 


12 

He goes on and he says, "The courts may reject as 


13 

a natter of construct even the widest exemption clause 


14 

if it would lead to an absurdity or because it would 


15 

defeat the main object of the contract. Perhaps for other 


16 

reasons, and where some limit must be read into the clause, 


17 

it is generally reasonable to draw the line at fundamental 


18 

breaches." 


19 

THE COURT: When Iligan learned of this considerab 

Le 

20 

damage to its cargo, did they take any steps to terminate th 


21 

agreement of July 11, 1966 or did they continue to ship 


22 

subsequent steel mill components out to the Philippines 


23 

under this agreement? 


24 

MR. MALOOF: I believe it was continued. There 


25 

is nothing in the record, but I have the feeling from 
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2 

preparing the case that it was continued. 

3 

THE COURT: I would have thought so. I didn't 

4 

find anything in the record either, and it is really a 

5 

comment that I make almost in the form of an aside which 

6 

may help to demonstrate my being troubled in finding that 

7 

the agreement itself was considered to be vitiated by this 

8 

damage, very serious and severe damage to this one major 

9 

shipment of cargo. 

10 

Is there anything else you would like to say before 

11 

we take the recess? 

12 

MR. MALOOF: On that one point, just a feeling this 

13 

might have been a unique ship and that perhaps this case 

14 

would have taught them to be more careful perhaps in the 

15 

future and they would perhaps have kept the contract. 

16 

They may have had a right to cancel the entire contract 

17 

if they had wanted to, fundamental breach of the entire 

18 

contract. Thank you, your Honor. 

19 

THE COURT: Thank you, Mr. Maloof. We will take 

20 

a short recess. 

21 

(Recess.) 

22 


23 


24 



25 
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THE COURT: I guess, Mr. Warner, you will be 
getting up first the way we set it, and Mr. DeOrchis 
second. Have I missed something, or is that a switch? 

MR. WARNER: That is the way it was agreed, your 

Honor. 

the COURT: Mr. Warner, we will hear from you on 
behalf of defendant Weyerhaeuser. 

MR. WARNER: May it please the Court, as I 
understand Mr. Maloof's submission, he maintains that the 
JOHN WEYERHAEUSER had been leaking in Madras, leaked across 
the Pacific, it leaked down the West Coast of the United 
States while earring a cargo of lumber, it leaked u? the 
East Coast of the United States to its discharge ports. 

He submits that it was leaking while it was in 
Baltimore prior to and during the loading of the cargo 
that he is interested in in No. 3, and he claims that it 
was leaking in Tampa and then again that it was leaking in 
Cristobal in the Canal Zone. 

It is my submission that Weyerhaeuser throughout 
exercised due diligence to make the vessel seaworthy. 

They tried as best they could. The JOHN WEYERHAEUSER 
at the tine we are talking about was about 22 years of 
age. Five or six years before the time we are talking 
about Weyerhaeuser tad taken the ship out of service and 
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spent a very substantial amount of money on it, very close 
to one million dollars, to be completely rehabilitated. 

The living quarters had been air conditioned, everything 
had been checked out. Let's start with Madras. 

The cargo was not wetted in Madras. That was the 
subject of a lawsuit in this court. It was settled on 
a nuisance basis. There was no evidence of any water in 
the cargo that was discharged in Madras. 

There were references to the action in the record 
of this trial. 

THE COURT: Let me stay with that for just a 
moment. There were two things there that I seem to recall. 
You might comment on them if you would. 

One, I have a distinct recollection and the record 
here reflects that at that discharge at Madras, it was 
necessary to chop out some of the cargo which had solidified 
and also I noted the time of the stopover in Madras, which 
was something to the order of 30 days, which at least from 
ray own observation of the situation would not have been 
the usual duration of a stopover in a port such as Madras. 

I could understand this in a home port but I 
did notice that and if there is something in the record that 
I have missed on this which will be germane, I would like 
you to comment on it, the two points, the chopped out 


25 
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2 

cargo and the rather lengthy stopover in Madras. 


3 

MR. WARNER: As my recollection of the record. It 

- 

4 

is that because of religious belief in India and a dislike 


5 

of fertilizer, the difficulty in obtaining labor, and when 


6 

they did get labor, it would not turn out the cargo, move 


7 

the gonnage, that is the principal reason why the vessel 


8 

lay there for 30 days. 


9 

Secondly, because they were laying about so long 


10 

and the weather there being humid, the fertilizer, the 


11 

cargo absorbed the humidity and that caused it to cake and 


12 

eventually they had to chop it out. . 


13 

THE COURT: Let me just ask you this. Are those 


14 

facts to which you have just made reference reflected 

• 

15 

within the record which I have before me? 


16 

MR. WARNER: Indirectly in the sense that 


17 

there has been a reference made to the case that was in this 


18 

court and all of the depositions, all the testimony relating 


19 

to that, the cargo involved at the Madras discharge are 


20 

in there. It has been referred to in the record. Rather 


21 

the civil number is in the record. 


22 

THE COURT: However, that case, I believe you 


23 

said, was settled for nuisance value so it wouldn't be 


24 

that I have a decision as to which I could take judicial 


25 

notice. And I would assume from what I have seen that 









876 a 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


lzrf 4 806 

the depositions which may have been filed in the clerk's 
office in this court in that case, which was settled, then 
were not marked or deemed marked in evidence in this case. 

MR. WARNER: That is correct, sir. 

THE COURT: So really, I suppose I can't go 
beyond the raw facts and at least for the purpose of the 
decision make findings relative to what you have just 
said. However, I would suggest that what I will and should 
do is to determine whether there is anything in the record 
here which would affirmatively demonstrate that there had 
been sufficient leakage enroute to Madras to have caused the 
cargo to have solidified. 

I will make one comment for what it is worth. 

The leakage on the voyage with which we are concerned 
caused this type of cargo, this fertilizer to slurry, to 
turn into a mud or a semi-liquid and run into the other 
cargo, whereas in your other case, at least we know this 
much, the fertilizer appears to have been in quite a 
different condition, to wit, in a hardened or solidified 
state. I leave it at that because I certainly do not intend 
to bring into the record something which is not solidly 
before us in the terms of testimony, depositions which 
have been marked as exhibits or read into evidence in this 
case. 
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I asked the question, I appreciate very much your 
answering it. I shall not make any findings relative to 
the answer which you have just made so that Mr. Maloof 
need not be concerned in that regard. 

MR. MALOOF: I am not concerned about that point 
at all, your Honor. 

THE COURT: You may proceed. 

MR. WARNER: Next, your Honor,is the Transpacific 
crossing. There has been argument here this afternoon 
that the vessel was leaking, the pumps were running con¬ 
tinuously. In the exhibit that has been prepared by 
Mr. Maloof's expert. Captain deBouthillier. I just glanced 

l 

at it this afternoon, your Honor. I think it's perfectly 
obvious, and that is picked up from the logbooks of the 
JOHN WEYERHAEUSER. It's perfectly obvious because of the 
weather they are encountering in crossing the Pacific 
that they had literally, actually put seawater into the 
cargo compartments so the vessel would ride deeply in the 
water. 

In other words, they ballasted her. 

THE COURT: This is on the return light from 
Madras to Portland? 

I 

MR. WARNER: Yes. She was not carrying cargo, so 


25 


she wouldn't be blown all over like a shell or something 
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on the surface of the water. They put water into the cargo 
compartments to weigh her down and there is a recitation 
of that in that very exhibit that's been prepared by 
his expert. 



19 

20 
21 
22 
23 
M 


THE COURT: Well, there is an indication to me at 
least that hold No. 1 and hold No. 4 contained ballast, 
the nature and extent of the ballast at the moment is not 
in front of me, whether it was water or some other material 
is not completely clear to me. 

You are indicating to me that there was water 
taken aboard and utilized as ballast. . .... 

MR. WARNER: There is a further entry that they 
were washing down the cargo compartments with fresh water, 
cleaning them out. Obviously if they put water into the 
cargo compartments, they have to pump them out. 

THE COURT: I can note that on the 9th of September, 
some three days, two days out of Madras, they were washing 
the forward cargo holds. 

However, I would indicate to you that the pumping 
out process which was reported as having taken place at least 
in part on the 9th, pumping continued on the 11th, 12th 
and the 13th of September, 1966 and then ballast was actually 
pumped out, I guess the weather got a little bit better on 
the 15th. I am noting on the 17th there was pumping, on 
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2 

the 18th there was a pumping out of ballast. Maybe some 


3 

additional pumping. And continuing along, I see the entries. 


4 

I assume there is no difference between counsel rel 

s- 

5 

tive to the accuracy of these entries, that they were, in 


6 

fact, taken verbatim from the,I guess it would be the 


7 

engineering log. 


8 

MR. WARNER: Your Honor, I think a different 


9 

construction might be put on. Mr. Maloof has suggested where 


10 

it says they are pumping bilges, this was a continuous 


11 

operation. I submit they made an entry on the engine log 


12 

that they pumped bilges. They don't have the duration of 


13 

the pumping. They did it on the 8:00 to 12:00 watch, the 12: 

00 

, M 

to 4:00 watch and they don't usually put down they pumped for 


15 

five minutes or ten minutes. They just make an entry, pumped 


16 

bilges. 


17 

His construction of it, his interpretation of 


18 

the entry and mine is different. 


19 

The next — 


20 

THE COURT: Let's stay with that for a moment. You 


21 

say different. I am looking down the pumping notation and I 


22 

see frequent indications of the time the pumps were in 


23 

operation. For example, I will just take the No. 3. 


24 

Look, for example, and I merely am taking one 


25 

example. Look, for example, to October 5, 1966. 
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The entry reads: "Pump No. 3, P/S" — that may mean port and 

/ 

starboard —"12/4 P.M." 

To me that would appear to indicate that the 
pumping operation commenced at or about noon and ended 
at or about 4:00, or took place during a watch which was 
on from 12:00 to 4:00. 

MR. WARNER: The Court's second construction. 

During the 12:00 to 4:00 watch the bilge pumps were started 
and the drag was taken on No. 3 port and starboard, but 
it does not mean that the moment they came down at 12:00 
o'clock, they started the pumps and ran it nonstop until 
4:00 o'clock. It's merely an entry by which the chap 
said, I pumped the bilges from 4:00 on without any duration 
of time. .. . 

THE COURT: In the normal course, and I think I 
can take some note of what is normal practice at sea, is 
to note activities which occurred during the watch. During 
the period of that watch. And I do know, gentlemen, 
that those time periods, as they go along, seem to equate 
two different watches which appear to be four-hour watches 
for the most part. 

So I would be willing to assume that pumping 
activity occurred during that watch period. Not that it 
occurred from the beginning of the watch to the end of the 
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I think that's a fair inference to be drawn from 
the exhibit. 

Sorry if I interrupted you. 

MR. WARNER: The next episode in the JOHN 
WEYERHAEUSER is at Portland, Oregon. She came in there. 

The American Bureau of Shipping came down, went through her 
for her annual survey. 

United States Coast Guard was there for her 
annual inspection. The shore staff of Weyerhaeuser was there 
Mr. Baumgartner was there and they went through the 
ship exercising due diligence to see what was wrong. 

Numerous, many repairs were carried out. The 
replacement of a valve such as has been the subject of this 
lawsuit, it's a cheap, inexpensive job. They were taking outj 
pumps, they were doing this and that. 

What I am suggesting to the Court is that 
Weyerhaeuser had run this ship not quite like a yacht but 
had been spending money on it. It was not, they were not 
stretching things and doing a bailing wire job. It was 
being run in a first class condition. 

THE COURT: I will note that I have examined the 
photograph and was quite surprised the first time I saw 
the exterior photographs of the vessel. The superstructure. 
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the stack and the other outward appearances of the vessel 
appear to me to be considerably changed from the type vessel, 
as I remember its construction, so that it would appear 
that there was money spent which made the exterior look 
quite different than originally. 

May I inquire in this regard. You said that there 
was about a million dollar overhaul carried out not too long 
before the voyage where we have the problem here. I've 
not found any indication that the offending valve, clapper 
valve and related portions, were replaced at that time. 

MR. WARNER: There is nothing in the record. 

♦ 

* THE COURT: I don’t find any clear indication 
that the clapper valve was visually inspected at that time. 

I know there is some other information in the record and I 
note the location of the clapper valve. 

Can you point to any clear indication anywhere that 
the clapper valve and the immediately adjacent piping were 
visually inspected during that million dollar overhaul? 

MR. WARNER: There is nothing in the record. There 
may be a categorical reference by Mr. Baumgartner that 
they went through everything, renewed the piping wheraever 
it was necessary, but this particular valve, there is 
nothing in the record that we can anchor it right on to. 

THE COURT: Lastly, Mr. Maloof makes the point 
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that the corrosion here, the rusting through of a rather 


heavy piece of metal could only have taken place, he says, 
over a very lengthy period of time. I don't think he really 
ever specified months or years but I wonder if you would 
just comment on that briefly. 

MR. WARNER: Your Honor, I think the testimony 
of one of his experts, a year and a half ago — it's my 


recollection one of his experts said he looked, and I think 


the Court has the photographs, and the expert had looked at 
the valve when it had been cut into four pieces and he 
said that all of the metal, with the exception in this 
particular area, was in first class condition. 

Now, it would be sheer speculation on anyone's 
P ar t sa y how long this deterioration process did take, but 
he did say that the remaining metal in the — except for 
this one flaw, which I think in Japan they found and found 
to be a quarter of an inch by an inch and a half, and 
with the exception of that the metal was sound, but I don't 
recall any testimony as to how long it would take to bring 
about the opening that finally did develop. 

All of the witnesses testified, Mr. Maloof's 
witnesses, our witnesses testified that the classical way of 
determining whether or not a pipe or a valve is leaking is 
to look, the same as we do in our homes. If there is a 
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pipe leaking here, the paint will be stained. You can see 
it is running down. Everyone that went on board the vessel 
at Portland, the valve was in an open place. It was hanging 
on the side of the vessel where it would be easily observed 
up.high and if there were any leaking coining out of it, it 
would have stained the skin, the side of the vessel, and it 
wasn t noticed at Portland with all the pros on board, 
American Bureau of Shipping, they were down there to 
classify the vessel, was she in conformance with their 
standards, was she going to remain A-l Maltese Cross. 

The United States Coast Guard was down there. They 
were interested in the watertight integrity of the vessel. 
They looked, saw no indication of it. Our own people looked, 
they saw no indication of any leak. 

THE COURT: Well, you know, the sides of a vessel, 
particularly a cargo-carrying vessel, are not always quite as 
clean as the walls of our homes, and whereas I'm sure if a 
pipe were leaking in your house, you could 3 ee the effect of 
that on a well, I have some reservations, frankly, in port, 
whether you could see the resulting condition from a visual 
inspection. 

M Y recollection is that this clapper valve was up 
some 22 feet, I believe, from the deck surface in what 
normally would be an unlighted area of the ship. 
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MR. WARNER: May I correct you, your Honor. 

When the hatches are open, it's daylight down 
there, wide open. They can see and they were working cargo 
and they had the thing open. 

THE COURT: Well, I guess that's a matter of how 
bright it might be. You can get into the wings of the ship 
even with the hatche-- open, I have been in situations where 
you can't see too much even with the hatch wide open to 
the sky. 

This valve, as I recall it, is off to the side of 
the ship very close to the outer skin which might be 
likened to a corner of a room with the hatch opening not 
being directly over it but I'm not going to quibble about 
that. I don’t think it's really vital to the case. I am 
trying to put myself back into the situation of the 
inspection taking place when the vessel returned to 
Portland. What was observable, what in fact was observed. 

MR. WARNER: May I submit, your Honor, that if 
the valve had been leaking at that time, considering that 
the sanitary lines from numerous bathing and toilet facilitie 
were hooked up to it, that would have been dumping itself 
down the side of the vessel, plus the aroma that you get with 
sewage and none of that was observed. 

THE COURT: Was the crew on board during inspection 
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or had they been given leave? 

MR. WARNER: No. The crew was on board. The 
same situation prevailed — the vessel was still in opera¬ 
tion. The same situation prevailed in Baltimore. The 
same situation prevailed in Tampa. There was no sewage, 
no smell of sewage any place. 

THE COURT: If I may just interrupt once more. 

I am trying to visualize this. I can appreciate, again, 

how your house would smell, particularly in this day of these 

ver Y nice room fresheners, but I am trying to put myself 

down there in the hold of a ship which carried fertilizer. 

Despite the washing down that may have been done, I am 

not quite sure that the human nose would be able to distinguish 

between the residue of cargo that had been in there for 

some months and the smell of some leakage from the sanitary 

lines. 

MR. WARNER: Your Honor, I submit that if that 
valve had been leaking, and this is the skin of the ship 
and that's the valve up there, there would have been water 
pouring down the side of the vessel. And there wasn't any 
observed. 

There are people on board that were trained ob¬ 
servers. They are on to find out if the vessel's integrity 
was there, in Portland. The same thing was true in 


v 














887 a 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


lzrf 15 817 

Baltimore. The same thing is true in Tampa. But I am 
getting out of my chronological order. 

Great emphasis has been placed on the pumping of 
bilges, carrying a lumber cargo. What lumber? The lumber 
is brought in, the Pacific northwest, it's raining all 
the time, it's rough, crude lumber. It's carried on deck 
and carried underneath and it dries, the water pours out of 
it. It goes down and is pumped out of the bilges. We 
are going from a cold climate into the Canal Zone, back 
out again and you have sweat. Lots of sweat. It's not at al 
unusual. There is no effort made to ventilate lumber, 
whether it gets wet or what happens to it doesn't matter. 

There is no air conditioning there or any of these 
sophisticated systems they have in modern vessels to take 
care of cargoes so they won't be damaged by water. 

Another factor we must bear in mind. 2 and 
3 were now common and there was only one bilge system for 
No. 2 and Wo. 3. 

THE COURT: Where lumber was carried,there was no 
bulkhead between them? 

MR. WARNER: During the voyage in question, the 
bulkhead that was put up was not watertight. 

THE COURT: It was temporary canvas. 

MR. WARNER: The reason for taking out this bulkhead 
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there was so they could put in long pieces of lumber and 

% 

the drainage from No. 2 flowed into No. 3, into the after 
end of No. 3, and eventually. No. 3, port and starboard, and 
was pumped out from there. 

The bilges from the after end of No. 2 had been 
removed during the conversion we have been discussing earlier 
today. So here we have sweat, wet lumber, pumping of 
bilges. Nothing unusal. Run of the mill. 

One other factor, the vessel was 22 years of age 
and there is testimony to the effect and there are documents 
that these vessels were suspect. Cargo underwriters wanted 
a premium to insure vessels for cargo carried in vessels 
of the ugly duckling, the Liberty class, because they were 
older. 

However, because of the reputation, because of 
the status of the Weyerhaeuser fleet, they didn't have to pay 
the 10 or 20 per cent surcharge if the cargo were carried in 
the Weyerhaeuser vessels. That's set forth in the document 
the Court was looking at earlier today. I think it's Exhibit 
4, the agreement between New York Nav and the plaintiff. 

I have already touched upon getting around to 
Baltimore. Again, New York Nav sends down its inspectors. 

Its surveyors. We have our people there. They go 
crawling through the vessel. There is no indication, no 
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sign of any leakage. There is no smell, no one says 
anything. The vessel is cleared. 

Of course, then we come to this critical part, 

18 inches of water in No. 3 while in Baltimore. Unfortunate! 
for plaintiff but fortunately for the defendant there are 
very clear unambiguous entries in the deck log. It snowed 
there and the longshoremen had difficulty in getting the 
hatches closed. In fact, they couldn't get one closed. 

Prior to that time there will be no water in No. 3. The 
hatch side open, the snow goes in there and it melts so 
they had to pump it out. v .. ... 

Now we go down the coast to Tampa. Again — 

THE COURT: Let's stay with that a moment. Your 
No. 3 soundings beginning in Baltimore on the 12 of 
December, taking No. 3, I see port and starboard are both zer 
The same for the 13th. The 14th goes up to 12, which is 
rather drastic, in No. 3. Up to 18 on the 15th, 16th 
and -- it's on the port side, I guess. Up to 18 inches. 

Then it drops considerably after that. 

Does the log or record in this case reflect when it 
snowed in Baltimore? 

MR. WARNER: There are the deck log and express 
entries to the effect that the longshoremen, the carpenters 
were not able to get the hatches covered. 
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THE COURT: On what date? 

MR. WARNER: On the dates set forth in our brief. 

THE COURT: I had a recollection as to that. I 
just wanted something to tie it together. As a matter of 
fact, I would note for the record that the same situation 
appears to have been noted in the No. 5 hatch on the 
afternoon of the 16th and on the 17th of December. If I 
remember it, the No. 5 hatch is aft and separated from the 
forward hatches by the engine structure. 

MR. WARNER: No. 5 and No. 4, then the engine 
structure and then 3, 2, 1 on the foredeck. . . ..... . »: 

THE COURT: It would seem that there is a fair 
amount of water in the port bilges, in the No. 5 hold 
at about the same time, and you are saying that that resulted 
from the — 


MR. WARNER: Working of the hatches during a 
snowstorm in Baltimore I am also suggesting to the Court beca 
they were putting in cargo during a snowstorm, the cargo 
itself is covered with snow. When it got inside the vessel, 
in time that melted and that drained, too, down to the bilges 
The next stop, coming down the coast, is Tampa. 

In Tampa Mr. DeOrchis' clients arranged for another surveyor 
to come down and my recollection of the testimony is he 
ame down, he looked at the compartment, he wasn't happy with 
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2 

it and he told them they had to clean it some more and he 


3 

went away ano came back again. He told them to do something 


4 

else, clean this, do that. He was down there, if my 


5 

recollection is right, at least three and possibly four times 


6 

i And the critical thing is that in the after end of 


7 

No. 3, where the grating or the grid, call it what you will. 


8 

to get into the bilge itself is perforated. They covered 


9 

that with burlap and this is where all the dra .nage would 


. 10 

go and he went and looked at it and he toucher* it. That was 


11 

his testimony. He was one of the few live witnesses we had 


12 

in this case and he said it was bone dry. This is in Tampa 


13 

now. we say this is due diligence. It's our bost college 


14 

try. 


15 

We now take the vessel and we get down to the Canal 


. .18 

Zone. Incidentally, throughout the captain has testified 


17 

that he had difficulty with No. 3 when he was taking fresh 


18 

water and he discussed it with his chief engineer and he 


19 

couldn't understand whether they were fooling around with 


20 

the manifold, with the piping in the engine room and shoving 


21 

some of the fresh water into the No. 3 and when he was in 


22 

Cristobal and he got water in No. 3, went out there and he 


23 

put the rod down and he dunked it a couple of times in 


24 

the bilges and pulled it up and tasted it and it was fresh 


26 

water and he went down and had another word with the 
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chief engineer. 

He said, what are you doing, which way are you turn 
ing the valves? He was persuaded he had fresh water which he 
only got when he was taking on fresh water. He was per¬ 
suaded there was nothing wrong with the integrity of 
the vessel. That makes sense. Who would knowingly, 
wilfully start across the North Pacific in wintertime, in 
January and February, if he had the slightest ‘idea 


that his vessel was — that the hull was not tight. It just 
doesn't make sense. It's rough out there, no two ways about 


Now, while he was there he had ample time, if he ha 
had any suspicion — he had some problems with his engine, 
that was repaired, Weyerhaeuser would get this, American 
Bureau was there. If he had the slightest idea. He didn't 
convey it, he didn't request any assistance. He had 
American Bureau on board the vessel every day. He could 
have said this should be done and that should be done. 

Nothing was done. It wouldn't have been necessary to pull 
the cargo out. All they had to do is put a plate on 
the thing on the outside, if he had any idea what it was. 

He could have welded it right on and used the other one. Not 
a big job. 


Getting now to the — I say that we tried 
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our best, as the Court has pointed out. We offered the 
package limitation before suit was brought, we offered it. 
After suit was brought we offered it. We offered it time 
and again. And it's been rejected and I suggest that if the 
Court does find, as it indicated it will, that we didn't 
exercise du diligence and the package limitation is 
available, I suggest the Court exercise its discretion 
not to grant plaintiff interest, but we will go on. I 
have a further point here — 

THE COURT: Let me sopt with that. Let me dispose 
of that right away, the matter of interest, so there will 
be no question. 

I may have offered it but I had the use of the 
money and whatever finding I make, I will tell you right 
now, I think fairness requires that them as had the use of 
the money have to pay for it and there would be a ruling from 
this Court that there be interest because you could, as 
you so well know under Admirality Rules 24 and 25, make a 
tender of payment into Court. We could have had the money 
here in the depository of the Court. It would have been 
invested and whatever monies then would have been available 
at the end, they would have gone over to the plaintiff. 

So I will say to you so you need not waste too much 
time on this that I think fimess would dictate that any 


26 


award here would include interest 
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MR. WARNER: We pleaded two limitations, the 
package limitation and then secondarily we have the shipowner's 
limitation, your Honor. We didn't before Judge MacLean, 
we didn't go into that because it may be moot if the Court 
decides that the package limitation is applicable. 

If the Court decides that it is not, and it is goin^ 
beyond that, then we ask for leave to come in and show the 
value of the WEYERHAEUSER and the pending freight, which woulji 
be a short — 


THE COURT: I presently incline in the direction of 
the package limitation. That doesn't irian I have made up my 
mind, but I want to be as candid with all of you as I 
possibly can, having had the advantage which Judge MacLean 
did not have of some time in which to read the record and 
give some thought and attention to the matters at hand. 

I recognize your point. I don't think you need dwell on 
it too long. 


If you want to comment briefly, you can. 

MR. WARNER: I think that insofar as the cargoes 
claim against Weyerhaeuser, that's my argument. Now I have 
to deal with, we had no cross-claim against New York 
Nav but they have a cross-claim against us and they asked 
for full indemnity including if they are held liable to 
cargo, that we reimburse them in full, and it is true as they 
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say in their brief that they tendered the defense of this 
case to us and Messrs. Haight on two occasions now have 
succeeded when they have been the owner and I have been the 
charterer in getting very substantial legal fees and so 
I was aware of what the law was, but in view of this 
Exhibit 4, the agreement, it's a little broader than our 
charter party. It could be construed to be broader. 

Accordingly, we would not take over, that the 
only contract out was the charter party, we have taken 
over the defense. We told them that repeatedly. So I 
submit to the Court that they are not entitled to legal fees 
because plaintiff was suing not just on the bill of lien, 
which is under our charter party, but also has been urgently 
urging here that they are entitled to recovery on this agree¬ 
ment and we are not a party to this agreement. Exhibit 4. 

We have nothing to do with that. 

And that introduced a new ingredient and it was 
for that reason, when the defense was tendered to us, 
we wouldn't take it. Simultaneously, we kept saying we 
will pay the package limitation and so I submit to the 
Court that New York Navigation is not entitled to legal 
fees from us if they should walk away. 

I won't dwell on the — 

THE COURT: Let's stay with that for a moment before 
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Do you have any more on legal fees before I ask 
my question? 

MR. WARNER: I will be glad to answer your question 
THE COURT: All right. I would like to know, 
relative to legal fees, your position on this question 
which is basically what was Weyerhaeuser's undertaking? 

Was it to defend any claim arising from unseaworthiness or 
any claim arising from the lack of diligence only? 

I Will ask the same question of Mr. DeOrchis, so 
he better be thinking about it also because that's one thing 
that concerns me vis a vis you two gentlemen. . . 

MR. WARNER: This full indemnity on charter 
parties first came down in the Scautroll case by Judge 
Weinfeld and Mr. DeOrchis' partner Mr. Poor who recently 

passed away, and Mr. Poor represented the shipowner and l 

represented the charterer Tt-'« ■»u. _ . e , 

rer . It: 8 about four, five years 

ago. And in that case Judge Weinfeld decided that I, 

the time charterer, because we hadn't stowed the cargo 

properly, would have to indemnify the shipowner, the owners 

Ot the scautroll for legal fees in defending the action 
by cargo. 

We didn't appeal that. We paid the thirty 
some thousand dollars and that was the end of that one. So 










897 a 








898 a 


1 
2 
8 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 
18 

17 

18 

19 

20 
21 
22 

23 

24 

25 

II 


fact that you were not a party to the contract. I just 
would like to focus in, as I did try a moment ago, on the 
concept. If I can have your position whether you undertook 
to defend any claim arising from unseaworthiness, or trying 
to classify these things, any claim arising from lack of due 
diligence only, looking really for the breadth of your 
undertaking. 

MR. WARNER: Your Honor, I would like to 
read, the only way to answer this is to go to the time 
charter. I think it's in paragraph 8. 

THE COURT: i have the time charter in front of 
me and let me turn with you. it's Exhibit E-2, is that 
correct? 


MR. WARNER: Yes. 

THE COURT: Entitled "Time Charter," up at the top. 

MR. WARNER: 7th of September, 1966. In paragraph 
8 it reads — 

THE COURT: Line 76, right? 

MR. WARNER: Right. 

lhat The Captain shall prosecute his voyages with 
utmost dispatch and shall render all customary assistance 
to ship's crew and boats. The Captain (although appointed 
by the owners), shall be under the orders and directions 
of the charterers as regards employment and agent; and 
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charterers are to load, stow and trim and discharge the 
cargo at their expense under the supervision of the Captain 
who is to sign bills for cargoes presented in conformity 
with mate's or tally clerk's receipts, and then typed in 
without prejudice to this charter party." 

There is one further paragraph, namely down 
on line 151. 

THE COURT: Paragraph 24? 

MR. WARNER: Yes, your Honor. 

THE COURT: Do you want to read that into the 

record? 

MR. WARNER: Yes. "It is also mutually agreed that 
this charter is subject to all the terms and provisions 
of and all the exemptions from liability contained in the 
Act of the Congress of the United States approved on 
the 13th day of February, 1893, and entitled An Act Relating 
To Navigation Of Vessels," et cetera, "In respect of all 
cargo shipped under this charter to or from the United 
States of America. It is further subject to the following 
clause, which is to be included in all bills of lading 
issued hereunder. USA clause paramount. This bill of 
lading shall have effect subject to the provisions of the 
carriage of goods by Sea Act of the United States, approved 
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April 16, 1936, which shall be deemed to be incorporated 
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herein and nothing herein contained shall be deemed a 
surrender by the carrier of any of its rights or immunities 
or increase of any of its responsibilities or liabilities 
under said Act. If any term of this bill of lading be 
repugnant to said Act to any extent, such term shall be 
void to that extent, but no further." 

That'8 our contract. Weyerhaeuser and New York 
Navigation says that we have to sign bills of lading without 
prejudice to the charter party. The charter party is the 
paramount document. 

It also provides that the charter party expressly 
includes all the terms and conditions of the carriage of 
goods by Sea Act. That brings us only to 

a due diligence. That's all we have to exercise. Mr. Maloof 

I 

has been arguing here today that he has an absolute out 
and out warranty of seaworthiness. I neither agree or . 
disagree with him because that's directed to New York Naviga¬ 
tion. Anticipating the argument he would make that was why 
we would not pick up the defense of New York Navigation. 

I think the Court has summed it up. I am going to 
be very brief. You put it wilfull, wanton misconduct. 

There has been no intent shown here. We are doing the 
best we could. I am not saying that we should get A double 
plus but we did try. And there is absolutely no evidence 
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of any intent on our part to willfully send this vessel to 
sea in a leaking condition. It just isn't there. 

I think you. 

THE COURT: Thank you, Mr. Warner. 

Mr. DeOrchis. 

MR. DE ORCHIS: If your Honor please, I think the 
first point I would like to make is that a Court of Admiralty 
is, first of all and last of all, a court of equity and if 
there was ever a case that cried out for equity on behalf 
of the charterer, this is it. There hasn't been any 
accusation anywhere in this record against the charterer in 
this case and Mr. Maloof frankly conceded and stated freely 
at the end of the trial that there was nothing that the 
charterer had done which was wrong in this case. 

MR. MALOOF: Judge, I don't want to interrupt 
but that I have to correct. I said I didn't prove he 
had knowledge of the unseaworthiness. I did not admit he 
didn't know about it. 

THE COURT: I won't take this to have been any 
admissions. I will leave it at that. I am sure that Mr. 
DeOrchis will go on and we will hear the argument 
that he wishes to present. 

MR. DE ORCHIS: All of the testimony of all of 
the witnesses, no matter who called them, was that through 
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s 

this business about the knowledge of the leaking ship, 

1 

1 

s 

none of it was ever brought to the attention of the charterer 

\ 

4 

and secondly, everyone agreed that it was not the duty of the 


6 

charterer to maintain the ship or to repair it. In fact. 


6 

the charterer could not. This was not its ship. 


7 

Which brings me to the general character that — 


8 

of the charterer vis a vis the shipowner and the shipper. 


9 

which we should keep in mind in a situation like this. The 


10 

plaintiff in this case, and incidentally, we have two 


11 

plaintiffs, one of them has lost this case because he 


12 

had no business in it. Your Honor has in this case two 


13 

plaintiffs. One is Iligan International Corporation 

• 

14 

and there has been absolutely no proof that Iligan 


15 

has any interest in this case and you must necessarily make 


IB 

a judgment against them in favor of the two defendants 


n 

he re. 


18 

THE COURT: The contract which I am looking at. 


19 

which is where we start. Exhibit 4, i 3 between Iligan 


20 

Integrated Steel Mills, Inc., a Philippine corporation, and 


21 

your client. I don't know ifMr. Maloof is in a position when 

» 

a 

he wishes to concede that there is no claim stated against 


23 

your client at least, maybe against the defendants, on 


2t 

behalf of Iligan International Corporation. 


» 

MR. MALOOF: I think Mr. DeOrchis is wasting the 
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Court's time. The other cause of action during the trial 
was already dropped. With the judge in attendance. 

MR. DE ORCHIS: It was dropped after we had proven 
at the trial that Iligan International had no interest. 

MR. MALOOF: I think that's probably Mr. DeOrchis' 
best point, in this whole case. 

THE COURT: All right, let's get on. In any 
event, I think I can fairly state for the record that 
Iligan International, Incorporated either has been or will be 
dismissed from the case and if, as and when a judgement, 
it will be rendered in favor of Iligan Integrated Steel 
Mills, Inc. 

MR. DE ORCHIS: While we are doing some house¬ 
keeping, Iligan Integrated Steel Mills, the remaining 
plaintiff, was fully paid by a third party, an insurance 
company, who became subrogated to the rights of Iligan 
Integrated Steel Mills and no one has ever substituted 
the real party in interest in this case. 

THE COURT: Is that really necessary? 

MR. MALOOF: That is not true. The record disclose!! 
that they were added as party plaintiffs and we spent at least 
an hour and a half and then I went and got some facts and 
brought it back to court on another day and then they were 
added and it's automatically done and I hate to keep 


) 
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interrupting but this is ridiculous. 

THE COURT: Let's get our housekeeping in order her 
I am looking at the pretrial order. 

MR. MALOOF: It isn't in the pretrial order, your 
Honor. It was done during the trial. 
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MR. DE ORCHIS: I believe he is correct, your 

Honor. 

THE COURT: Let's pass that. 

MR. DE ORCHIS: Getting to the main case, Iligan 
wanted to ship this steel mill to the Far East and didn’t 
want to charter its own ships, so it came to New York Navi¬ 
gation Company, and this agreement was entered into, which 
i3 not a charter agreement, it is not a charter party by any 
stretch of the imagination. It doesn't charter any par¬ 
ticular ships. It doesn't charter any particular cargo. 

The agreement itself is an agreement to furnish, 
to arrange for ships or to furnish ships to carry their 
cargo. 

It was always understood that the New York 
Navigation was not going to use its own ships in this case, 
but it was going to go out and find ship3 to ao thi3 job 
in exchange for the freight agreed upon in this contract, 
and the contract necessarily had attached to it a bill of 
lading because it says somewhere along in the contract that 
all other terms are in accordance with the bill of ladinq. 

Nov, the time charterer or a voyage charterer 
does not own a ship, cannot maintain or make it seaworthy 
or even go on board, without the permission of the captain, 
and therefore, when the time charterer goes out or the 
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2 

charterer goes out to find ships, it has to protect itself 

3 

to make sure that if something goes wrong in the way of a 

- 

ship leaking, as in this case, that it will have an owner 

6 

who will respond to it because there is nothing that a time 

O 

charterer can do about a leaking ship. 

7 

So in this case the New York Navigation Company 

8 

went out to charter a ship from Weyerhaeuser, it was really 

• 

chartering this ship for a voyage from the East Coast to the 

10 

Par East, but it deliberately did not use a voyage charter 

11 

form because a voyage charter form would not have in it the 

12 

express warranty of seaworthiness that New York Navigation 

13 

needed in this case, and there is testimony on that in the 

14 

record, why they chose the time charter form that you have 

16 

before you. 

16 

Now, this time charter form has been in use for 

n 

! 

a long, long time and the Supreme Court has passed on it, 

18 

the Second Circuit has passed on it and the very language 

10 

that we have here in this charter party has been noted by 

20 

the writers such as Gilmore and Black, and all of them are 

21 

in agreement that this form of time charter gives the char¬ 

22 

terer a warranty that the ship is seaworthy. 

23 

It not only does not reduce the ordinary implied 

M 

warranty that you would have in any contract, but it actually 

26 

increases the duty because—look at the language it uses. 
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they were going to give us the good American ship JOHN 
WEYERHAEUSER and then it goes on that the ship must be 
tight, staunch, seaworthy and not only that, they have to 
maintain it that way at all times throughout the voyage so il 
anybody had a bigger bundle of rights in this case, it was 
not the plaintiff, it was the time charterer who had a con¬ 
tract which was far beyond due diligence and far beyond a 
simple and implied warranty. 

He says, ah, but this contract has in it the 
paramount clause at the bottom. The paramount clause 
incorporates generally the Carriage Of Goods By Sea Act, 
so we have the simple rule applicable to all contracts that 
where you have specific language in one part of the contract 
and a general incorporation in another part of the contract, 
that the specific overcomes anything you might find in the 
general. 

That's the first thing wrong with his argument. 

The second thing is that the paramount clause is 
put in these contracts in order that the owner may be sure 
that in bills of lading there will be a Carriage Of Goods 
fly Sea Act situation. 

In other words, it is to be used as a right again 
shippers, not as a defense against the charterer. As 
against the charterer, he has warranted the ship and in the 










third— 

THE COURT: Then he turns around, you say, and 
he looks to the owner, in this case Weyerhaeuser, which is 
supposed to furnish that type of vessel? 

MR. DE ORCHIS: After we signed the agreement that 
you have before you as Exhibit 4, with Iligan, in which we 
said, we are going to go out and find you some seaworthy 
ships to carry your cargo. 

When we did that, and went to a ship owner, we 
wanted to make darn sure that we were going to get a ship 
owner who back to back would say the sane thing to us, we 
are going to give you a seaworthy ship, not just exercise 
of due diligence. That is why we chose the time charter 
form and not the voyage charter form. And even when you go 
into the Act, of course, the Act says—I mean even if it 
incorporated COGSA, it won’t help. 

Even if we incorporate COGSA, COGSA says there 
is nothing against the carrier increasing his liability 
in any way he wants. It may simply not decrease its 
liability. And the two cases that I rely on is the Supreme 
Court case which was the first one to pass on this form of 
charter party, which is the Luckenbach case, 248 U.S.139, 
in which the court stated: 


"The charter of the vessel states clearly that 
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the vessel, 'being, on her delivery, tight, staunch--and 


3 

strong,' the owners will 'maintain her in a thoroughly 


4 

e ffici en t state in hull and machinery for and during the 


5 

service,'" exactly this time charter, and they hold that 


6 

this is a warranty. 


7 

"This duty to maintain the vessel in an efficient 


8 

state is imposed by the contract, because a time charter. 


9 

like a charter for a single voyage, is not a demise of the 


10 

ship. In both, the charterer is without control over her 


11 

repair and maintenance. In operations under each the 


12 

charterer becomes liable to shippers without limitation for 


13 

losses due to unseaworthiness discoverable by the exercise 

* 

14 

of due diligence on the part of the owners; and in each case 


15 

he requires," this is the time charterer, "he requires for 


16 

his protection a warranty, without limitation." 


17 

This is exactly what*ve did. We signed up with 


18 

Iligan and then we turned around and wanted a back to back 


19 

right of a warranty of seaworthiness from the owner of the 


20 

ship-- 


21 

THE COURT: In other words, the same warranty tha 


22 

you were furnishing to Iligan? 

V 

23 

MR. DE ORCHIS: At this point in the argument 


24 

because later on I want to bring up the question of whether 


25 

I did actually warrant them anything. 

\ ; j 
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THE COURT: Don't skip over that because I read 


your contract. I read Exhibit 4 and I read Hew York Navi¬ 
gation agrees to provide—I will use the word Iligan—with 
a sufficient number of suitable and seaworthy vessels and 

i 

I go on, I don't want to burden the record r but I am looking 

at the agreement. 

© 

I am looking at paragraph 1, the first numbered 
paragraph, and I say to you, you contractually agreed to 
provide Iligan with seaworthy vessels. You are now, I sug¬ 
gest, in a position of having warranted to Iligan that you 
would furnish a seaworthy vessel and if I find that the 
JOHN WEYERHAEUSER was not seaworthy, it would seen to me tha* 
you would be liable to Iligan and, in turn, WEYERHAEUSER 
would be liable to you. 

MR. DE ORCHIS: That's exactly what I am arguing. 
The most recent case— 

THE COURT: Let's go one step further. 

Mr. Maloof says that the breach of warranty here, 
the failure to furnish a seaworthy vessel under the circum- 
stances of this case abrogates this contract completely and 
basically I would like your position on whether it--your 
position on his claim. lie has said that to us. 

MR. DE ORCHIS: I not only disagree. I am sure 
he is wrong because the contract continued to live thereafter 
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This is like selling somebody a hundred loaves of break and 
one is rotten. He says now the whole contract is abrogated. 
It is a silly argument. At any rate, if you will look at 
the Dempsey Associates versus Sea Star, which is 461 Fed. 

2d 1009, you have there this very clause again being taken 
up by the Second Circuit and finding that this is a warrantv 
of seaworthiness under this type of time charter, and the 
same clause 8 about the captain being the borrowed servant o 
the charterer and all of that was in there and there was a 
breach of exercise of due diligence, and the defenses were 
still there. 

The nature of a breach of warranty and the nature 
of an exercise of due diligence and of wilful and wanton 
misconduct, should be kept in relation to each otner before 
the Court to see what it is, the size or seriousness of the 
sin being committed in the breach of contract. 

In a simple breach of warranty of seaworthiness, 
the breach is accomplished without any knowledge, any fault, 
any scienter, anything. You simply give the man a ship, 
something is wrong with it and that's it, you have breached 
your contract. 

Now, the law of the United States is that even if 
you are negligent and negligently breach your contract, you 
still get all your limitations under the Carriage Of Goods 








912 a 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 
IB 

n 

18 

19 

20 
21 
22 

23 

24 

25 


841 

8 lze 

by Sea Act. 

The Carriage of Goods by Sea Act says if you fail 
to exercise due diligence, that is a much bigger sin than 
simply breaching a warranty without knowledge. And, of 
course, now he wants to raise even above that to a stage 
of wilful misconduct and if we let him get away with that in 
this case, we are going to open the biggest Pandora's box 
of litigation that the Southern District Court has ever seen 
because this case, while there may be a failure to exercise 
due diligence, it is nothing more, it is nothing less, than 
the everyday cargo damage case that we see in this court¬ 
house. 

Everytime a 3hip cover or hatch cover leaks, 
there is evidence about the captain knew about it, the ship 

owner should have done something, and it is an ordinary 

/ 

failure to exercise due diligence. 

When you talk about a deviation, that is one 
thing, but this business of gros negligence is something 
that our Court of Appeals has taken time and time, a dim 
view of such cases, and has limited themselves as much *s 
they could by saying that the captain not only had to know 
that he had this problem, but he had to know that he 
couldn't possibly have made the voyage without causing the 
damage. 
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They don't like the theory of gross negligence 
because that's what they have over in France and that's why 
you have the ligitation that you have over there. We have 
tried to limit our responsibility to clear-cut areas. Either 
it's due diligence or it's a deviation, but a deviation is 


a wilful breach of contract and what you have in the cir¬ 


cumstances of this case, you may have a captain who was 


negligent, you may have a ship owner who should have read 
log books, and seen what was going on, but you certainly 
don't have that kind of wilful, wanton misconduct that should 
break a limitation that the Congress of the United States 
put on the shipowner because when they went out to buy 
their insurance, it was based on the idea that there would 
be a $500 package limitation and when the shipowner went 
out to buy his insurance, it was with that in mind, and 
when we break limitations we upset the entire system of 


balance in the insurance industry, and this is all this is. 


This is three insurance companies here arguing. 
Let’s not kid ourselves that we represent integrated or he 
represents Weyerhaeuser. We all represent insurance com¬ 
panies and what he is trying to do here is to break a limi¬ 


tation, after having collected a premium based on the laws 
that the United States provides and that is that there is 
a package limitation, and that clause says that in any event, 
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the $500 limitation applies, and the only exception to it is 
an unreasonable deviation and that word "deviation" has been 
stretched and stretched until it is getting to be ridiculous. 

We have it in the deviation which is geographical 
and we have it in the deviation such as carriage of con¬ 
tainers on deck when such carriage exposes the cargo before¬ 
hand, known to expose the cargo to an obvious peril. We 
have seen now in MORMACVEGA. 

What I am afraid will happen, what Mr. Maloof 
is trying to do in this case is to try to carve out some 
ground somewhere between due diligence and a clear-cut 
deviation. He is trying to create a new ground called 
gross negligence where judges will have to start drawing 
lines where does due diligence end, where does gross negli¬ 
gence begin. 

Where does ordinary negligence end, where does— 
and this is going to be a party for lawyers, and this is 
why I think this is a serious case. Much more serious than 
it appears. 

The biggest mistake made in this case was when 

I 

Weyerhaeuser offered him a hundred per cent of the package 
limitation. From then on he fiqured he had nothing to lose 
except to try to make some new law of this type, and while 
this doesn't go to the merits, it goes to the public policy 
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argument in this case. 

3 

Let us try to—I think cargo cases ought to be 

4 

kept to where Congress put them, exercise of due diligence. 

5 

and the $500 limitation. In this case COGSA was incorporatec 

6 

both in the bill of lading and incorporated in the charter 

7 

party. 

8 

Now, another thing. I don't know how many 

9 

carriers he wants. He says he is the carrier, he says I am 

10 

the carrier. The Carriage of Goods by Sea Act says the 

11 

word "carrier" shall include the shipowner or the charterer. 

12 

And the bill of lading says the shipowner is the carrier, 

13 

and as he says, it was signed for the master by us as the 

14 

agent. 

15 

This is another area. I don't think your Honor 

16 

is ever going to reach this in this case, but here is anothe 

17 

area where he is trying to develop multiple carriers. I 

18 

think if you find that there was a failure to exercise due 

19 

diligence, then there should be a judgment here against the 

20 

shipowner. If there is one against us, we should have 

21 

indemnity against them. What they warranted to us was sea¬ 

22 

worthiness and this is a case for breach of seaworthiness, 

23 

and we are entitled to attorney's fees. 

24 

THE COURT: Let’s dwell on that for a moment. 

25 

I asked the question before of Mr. Warner and I indicated 

_ 




916 a 



845 

12 lze 

at the time I would ask the same question of you. 

In essence, what was Weyerhaeuser's undertaking 
here? Was it to defend any claim arising from unseaworthi¬ 
ness or any claim arising from lack of due diligence only? 

MR. DE ORCHIS: It was my claim arising from 
unseaworthiness. 

In these cargo cases—he says once he was a 
charterer and he had to pay fees and then he was an owner 
and he still had to pay fees and isn't this a terrible ' 
situation. 

Well# that's not the way it works. In the cargo 
damage cases, they are pretty well defined into either damage 
caused by the leaking ship or damage caused by improper 
stowage. 

The stevedores are hired by the charterer, as the \t 
were in this case. The maintenance of the ship was the prob¬ 
lem of the shipowner. When the plaintiff sues, and he sues 
because he says the ship leaks, immediately that should 
light a bell or light a--sound a bell, which says, this is 
an owner's case and this is exactly how the insurance 
industry treats it. 

THE COURT: Well, should you people have installed 
a better bulkhead than was in place between hatch 3 and the 
adjoining hatch, which we recognize here was temporary, was 
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made of wood and canvas and was able to be penetrated by 
this wet or slurried fertilizer? 

MR. DE ORCHIS: The bulkhead we have here is a 
bulkhead to separate cargo. It is a fence, a reinforced 
fence. It could have been dunnage. It could have been 
chocking. 

THE COURT: Ho, but should you have put up a 
watertight section? 

MR. DE ORCHIS: That would have meant building 
a cement or steel bulkhead across the ship which would have 
to be removed with every different type of cargo. 

THE COURT: The next question from that is this: 
Assuming a temporary barrier, as indicated. Were you pru¬ 
dent in stowing this valuable steel mill machinery immediate .y 
adjacent to a cargo of fertilizer? It is a stowage question 
I am putting to you. 

MR. DE ORCHIS: Absolutely nothing wrong with 
that because I don't have to assume that a pipe is going to 
leak down, and the cargo of fertilizer, with all due respect 
to the word, is just as expensive as the machinery. I have 
a million dollar suit on that case too. This wasn't cheap 
fertilizer. This was chemical— 

MR. MALOOF: I object to that. Mr. De Orchis 
time barred South Korea, which owned that fertilizer, because 
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they didn't sue within one year and it wasn't worth what the 
steel mill was worth. And it was arbitrated and it is 
over with. Let's keep the record straight. 

MR. DE ORCHIS: He bounces up and down like a toy. 

THE COURT: Let's not have any ad hominen remarks. 

You said that it was a perfectly prudent thing to 
stow this fertilizer in an adjacent place to what I will 
call valuable electrical machinery. Now, I have seen the 
pictures so I recognize in general terms the nature of 
the cargo and I just want your position, that's all. You 
say it was prudent to have stowed these two cargoes adjacent, 
one to the other, and it was not foreseeable to you as a 
person who would be putting the cargo into the ship in the wa 
you did, that 2 m accident such as this would have occurred. 

MR. DE ORCHIS: We have here cases'of machinery and 
we have bags of fertilizer. We put them together in the 
same hold. There is nothing in the record as to who 
decided to do that. I don't remember it. I don't remember 
that anywhere in the record whether that was decided by the 
master or decided by someone from the shore or decided by som 
of our people. But at any rate, I don't have to put 
cargo on a ship with the risk that it is going to 
leak. I put cargo on a ship on the assumption that it is 
not going to leak. 
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Now, the only cases where — 

THE COURT: But you tell me we have all these 
cargo cases in the court where we come into a port and they 
are loading the stuff in the rain, in the snow, and they can't 
get the hatch cover closed, the cargo comes in, having 
been on the dock with snow all over it, comes in all wet. 

So you have many cases, it would seem to me, where 


we have to look to the prudence of stowage. 

MR. DE ORCHIS: Yes. And those cases, as your Hono 


r 


will find, are always cases where the nature of one cargo 
is dangerous to the other cargo. Not the ship. For example, 
if we stow coffee next to something that smells and the 
smell will be absorbed by the coffee or tea, that's the kind 
of cases you are talking about. 

If you stow leaking barrels of olives on top of 
cotton, that's the kind of case you are talking about. 

But nowhere in the books will you find a case that 
says that when you stow this cargo and that cargo, I have 
to worry about the ship leaking as a charterer. I have 
a right to assume I am using a seaworthy ship warranted to me 
by the shipowner. 

The line of cases you have in mind are there 


25 


but in every case it is because one type of cargo has 

been stowed in a position that makes it, exposes it to another 
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type of cargo. 

In Texas in a case that pas just tried down there 
of this type, the judge dismissed the case against the 
charterer, and held only the shipowner liable in the case 
rather than hold the charterer liable and then have the 
charterer get indenity against the shipowner. He gave us 
the attorney's fees but he let us out completely saying 
that as a charterer like this, who hadn't done anything except 
paper work and the ship that was unseaworthy, he saw no 
reason for exposing this charterer to a big judgment on the 

books or against him, and having the hope that the owner woul i 
pay it. 

THE COURT: I don't think you have a problem of hops 
yet. Weyerhaeuser is, to my way of thinking, and I am puttinj 
any insurance concept aside, at least as substantial as your 
client, and I dare say possibly more so. 

MR. DE ORCHIS: I am a midget between these two 

giants. 

THE COURT: Thank you, Mr. DeOrchis. 

I indicated to you, Mr. Maloof, that at the end 
I would give you a couple of minutes if there is anything 
that you wanted to add, and I would do it now. There is 
one loose end here which I asked you about perhaps before 
you began. The charterer pointed out that although the 
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2 

plaintiffs made a claim for shortage and the defendants 


3 

have alwyas been ready to honor this claim upon presentation 


4 

of the proper proof, the plaintiffs hadn't to date presented 


5 

such proof and did not at the trial make out a prima facie 


6 

case for the shortage. 


7 

It would seem to me that this is a matter which 


8 

should be remedied and I don't see any reason why it could 


9 

not be remedied now either by stipulation among counsel or 


10 

by the plaintiffs presenting — plaintiff presenting some 


11 

appropriate documentation to support the claim for shortage. 


.12 

This may be a very minor matter but it does strike me. 


13 

gentlemen, as a loose end in this case and I thought I 


14 

would mention it before we closed today. 


15 

MR. MALOOF: I would be happy to provide the 


16 

documentation to Mr. DeOrchis. He had his own private 


17 

reasons for wanting it out of the trial earlier. I think it 


18 

was tied in with his demand for counsel fees but certainly. 


19 

I will try to do that right away. 


20 

MR* DE ORCHIS: If I may interrupt my good friend 


21 

here. I said to Judge MacLean at the beginning of the 


t 22 

trial that I had been trying since the very inception of 


23 

this litigation to settle it separately, this claim 

• 

24 

for shortage. They said it was five or $6,000 but when I 


25 

asked him for records, they came up with only a few 


• 

SOUTHERN OISTRICT COURT RSRORTCRS. U.S. COURTMOUSt 
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hundred dollars and even thouse were not satisfactory and 
I was anxious to pay that part of the claim because I did 
not want him to get a judgment for $900 and then hang 
costs on that, so I wanted it separate and I stood willing 
to pay and I am willing to pay and it shouldn't be in this 
litigation at all. 

If he gives me records, the usual cargo records 
that we get, he is paid. 

MR. MALOOF: No problem. We did prove the 
$6,000 under Mr. DeOrchis' interpretation it came to $900. 

THE COURT: I would suggest that counsel meet on 
this and perhaps if you would, within the next ten days, 
advise the Court either that you have stipulated on the 
matter or present to the Court whatever - you wish, both 
of you, and I will try at that point to incorporate that in 
my decision. I give you that option. Is that a reasonable 
suggestion? 


24 
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MR. MALOOF: I am going to be away for a week. 

✓ 


3 

I'd like to handle it personally, maybe two weeks might 


4 

be— 


5 

THE COURT: Is the general concept satisfactory 


6 

to both of you? _ 


7 

MR. WARNER: T don't think I am involved in this 


8 

THE COURT: I wouldn't think you are. This 


9 

could be handled if Mr. Maloof and Mr. DeOrchis are agree¬ 
able, I would prefer you do it by a stipulation. Mean- 


10 


11 

while I will be working on the overall decision. If you 


12 

can't stipulate, just present your respective proof and 


13 

I will reach some conclusion thereon. It seems quite 


14 

minor in the context of the whole case, and I wouldn't 


15 

want the end of the tail to be wagging the dog. I will 

. 

16 

hear from you then, both of you, or one of you, on behalf 


17 

of both of you, relative to the shortage matter, either by 


18 

your having presented to me a stipulation which will 


19 

basically take it out of the case, and I could so order 


20 

it, or it could be added to a decision which I would render 

9 

9 

21 

and if you can't agree on something of that nature, my 


22 

other suggestion would be just present your proof and 


23 

I will determine it and add it at the end of the opinion 


24 

or at some appropriate place in the opinion. 


25 

MR. DE ORCHIS: Your Honor said "present your 
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proof." The proof in this case has been presented. The 
record is there and the trial is closed. I am perfectly 
willing to settle this thing or. the side with him, but I 
think the record is clear that he failed to prove his case 
on the shortage. —»•- 

Nevertheless, I am making my offer. 

THE COURT: At the moment I would suggest that 
that may well be a technical fact, and I would prefer, 
needless to say, since this is apparently a minor matter, 
to have yoj meet on it and hopefully reach an agreement, 
which would take it out of the case as such. If you would 
do that, I'd appreciate it. Do what you can, report to me, 
if you would, two weeks from today. 

MR. MALOOF: In behalf of plaintiff, we will 
do all we can do along those lines. 

THE COURT: The report I suggest be in two 
weeks from today, can be in the form of a written communi¬ 
cation to the court, either signed by both of you or sent 
by one of you with full knowledge, notice, and copy to 
the other, as you see fit. Let me hear whatever else you 
want to add at thispoint, Mr. Maloof. 

MR. MALOOF: I just have a couple of connents 
in regard to Mr. Warner's talk, because it is the sane as 
the trial when they tried to put a witness on on rebuttal 
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and Judge McLean said "But there is no need for rebuttal," 
so I couldn't even put the witness on. We talked about 
ballasting from Madras to Portland. Number 3 was never used 
for ballasting. Your Honor can imagine the free surface 
effect which would have come about if you filled a double 
hold with seawater. The ship would have sunk in the middle 
of the Pacific. You will notice that they were using other 
holds. 

Frankly, I think that's a dangerous procedure 
also. But number 3 was not involved with ballast, and the 
records show that. There is just one other point. 

In all of my remarks on the cause of this 
water, I have not given my own interpretation at all. I 
have given the interpretation of Captain Dunble, Mr. Mandle 
Mr. Baumgartner and Captain deBouthillier. They are 
quarreling with Mr. V7arner and Mr. DeOrchis. 

Nobody of the witnesses mentioned snow as a 
cause of this water. There is one more item. The trouble 
with ~11 of the proof that they didn't know what caused the 
loss, the proof is that it was the valve all the time, and 
Judge McLean in his summation after the trial, was very 
impressed with the fact that it was a progressive failure, 
so it could have been a little bit of a leak which--but the 
evidence of the necessa y pumping that had to be done, it 
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just came full apart just when they put the 7,000 tons of 
fertilizer aboard inTampa. 

It was a small leak which got worse and worse 
and worse. As far as the refuse from sanitation, it 
wouldn't come through a hairline crack in a pipe. Just a 
little dribble of urine, if he wants to get into that, but 
nothing else. On New York Navigation, this is a kind of 
different ballgame, your Honor. Mr. DeOrchis spent a lot 

of time proving that he did nothing. He had two warranties 

/ 

to satisfy; an express warranty for seaworthy ship on 
December 11 when he provided the ship and an implied 
warranty given by law as of December 16 when the ship 3ailr.i , 
but he proudly said, "We did nothing." That is certainly 
a non-delegable duty. 

Number two, he had a surveyer aboard, and he 
proved that he didn't even—excuse me. In his cross examine- 
tion of Mr. Mandle, he made the point that New York Navi¬ 
gation's surveyer at Baltimore didn't look at the clapper 
valve. This is a company which warranted the seaworthiness 
of the vessel. 

THE COURT; You are saying that the failure to 
examine this apperture in the hull would raise to the level 
of gross negligence, wilful, wanton conduct, or you are 
saying that the failure to have your surveyer do that would 
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THE COURT: Let Mr. Maloof finish, make a note, 

and when— 

MR. DE ORCHIS: I thought he was finished. 

THE COURT: I don't know that he has. Then I 
will let you have your one word and then we will conclude. 

MR. MALOOF: I will try to be brief because v:° 
have really taken much of your Honor's time on this. 

THE COURT: It is an important matter, as I 
said at the outset. 

MP. MALOOF: New York Navigation argues that 
this bill of lading incorporated the Carriage of Goods by 
Sea Act as a contractual provision, and therefore, it 
argues that the express warranty cones down to a duty to 
exercise due diligence. But, a study of the documents 
shows that this cannot be so. The clause number 1 that you 
Honor has already noticed, is the express warranty to pro¬ 
vide a seaworthy vessel. Then, after the recitation of many 
other provisions, and in clause nunber 11, the agreement 
says, "In all other respects the loading and transporta¬ 
tion herein shall be performed in accordance with New 
York Navigatiorfs standard bill of lading." 

This means the only thing in this case is the 
express warranty of seaworthiness, not any due dilinence 
as regards Mr. DeOrchis. It is not satisfied either by 
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2 

the ignorance of the condition. It is an absolute warranty 


3 

something that Iligan had a right to rely on. That was 


4 

broken on December 11. It was never repaired. It was just 


5 

broken. 


6 

The implied warranty of December 16 was also 


7 

broken. The law is, even if he had a limitation, which 


8 

could cut down the express warranty, the law is that you 


9 

do not have limitations when you break an implied warranty. 


10 

contractually. 


11 

I would like to refer your Honor to Carver 


12 

Carriage by Sea, first cited by Mr. DeOrchis, 12th edition, 


13 

volume 1, this is volume 2 of the British Shipping Laws, 

• 

14 

page 110, 111, and then bottom of pages 305 and 357, which 


15 

bear out the comments I have just made. 


16 

Again the Carriage of Goods by Sea Act, in its 


17 

own terms, covers only a carrier. If you read this bill 


18 

of lading, you will see that Mew York Navigation is not a 


19 

carrier in this case. It does issue the bill of lading. 


20 

Its own standard bill cf lading, as it calls it, said 


21 

between a carrier. The carrier is the ship, the shipowner, 


22 

demurrage charterer, time charterer. Not voyage charterer. 


23 

While this was a time charter form, the period of time was 


24 

scratched out. This is a charter for one voyage. So it 


2S 

is not a carrier. He is a simple marine contractor who 
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broke two warranties. He has nothing else. lie owes 
Iligan over $2,000,000 as a result. I think I probably 
have covered some of these points faster than I wanted to, 
but out of respect for your Honor, thank you so much for 
being so patient. We ask fcr a judgment for ? full amount 
of damages in favor of Iligan, with interest from the date 
of the bill of lading. I do offer to your Honor a case, 
which is not in plaintiff's brief, it is an English case 
which I know you will find of interest, It is called 
Harbutt's Plasticine Limited, and at the same time, I give 
a copy to the other attorneys. 

Thank you, sir. 

THE COURT: Thank you, Mr. Maloof. I did indi¬ 
cate to Mr. DeOrchis, if he had something he wished to say, 
he could say it now. If its all been covered, then 
we will close this hearing. 

MR. DE ORCHIS: There,was one point your Honor 
made at the very beginning, I made a note and maybe your 
Honor is fully aware of this, but you brought up the ques¬ 
tion of the stuck clapper valve and how long had the clapper 
valve been stuck, and so on. 

Whether the clapper valve was stuck or not, or 
even if it wasn't there at all, has nothing to do with the 


25 


leak in this case 
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It wasn't the proper valve that caused the leak, 
it was the hole that developed in the body of the clapper 
valve. If the clapper valve was wide open, stuck in an 
open position and the ship goes below the waterline, that 
isn't going to let the water into the ship. It just lets 
water into the lines. What caused the leak here was 
corrosion in the elbow of the body which held the clapper 
valve. 

THE COURT: It is really a combination of two 
things, because it seems to me when the ship was fully 
laden and the appurture which would have been covered by 
the clapper valve was under water, a greater quantity of 
water would have pushed in to the vessel and probably 
would have caused a considerably greater flow through the 
hole. 

In other words, if the clapper valve operated 
properly, the only flow that would have developed through 
the hole, as I see it, would have been the flushing on 
an occasional basis from the head; whereas with the clapper 
valve open, you have in addition to that, the outside 
water, the seawater, coming into the vessel and adding to 
the leakage through the hole which apparently did develoD 
in the elbow of the valve. You follow me? 

MR. DE ORCHIS: Yes. 
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THE COURT: It is a question of rate and flow. 

MR. DE ORCHIS: That would go to the extent of 

the damage. 

THE COURT: It would mean that more water—by 
my standard, it would mean that more water, a greater quan¬ 
tity of water, under greater pressure, probably, would be 
forced through the small hole in the valve. You follow 
me? 

That’s the only point. 

MR. DE ORCHIS: Yes. What concerns me is that 
your Honor has indicated he is going to find a lack of due 
diligence, at least at this point you feel that way. Ymi 
may change your mind. 

THE COURT: My question may not be all 

directed in one place. I asked questions of each counsel 
with the idea of probing, because I have some open points 
in mind. 

MR. DE ORCHIS: The evidence was that the corro¬ 
sion took place from inside the valve out, as it usually 
does in this kind of case. Seawater passing through the 
valve inside at the corner is where she corrodes, and that' 
where they developed the hole we see. It is not the sort 
of thing that is going to show from the outside until the 
leak develops. 
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2 

THE COURT: That's correct. 



3 

MR. DE ORCHIS: Somewhere in the record vou are 



4 

going to have to find evidence that it was leaking before 



5 

Baltimore, because in order to exercise due diligence, in 



6 

order for the captain to have seen that this valve needed 



7 

repairing, somebody should have seen a leak. I suqgest 



8 

that this record is barren of any evidence thac this valve 


. 

9 

leaked before Baltimore and therefore if she didn't leak 


4 * 

10 

how could you have exercised due diligence about it? 



11 

THE COURT: Certainly you don't have anybody 



12 

who says "I saw it leaking, I saw it dripping." 



13 

I recognize that. Mr. DeOrchis, your adversary, 

* 


14 

Mr. Maloof, argues, as I recall his argument, that they 


. 

15 

should have been aware of this based on other things, to 



16 

wit, the depth of water in the billings, that’s the first 



17 

example that comes to mind. 

• 


18 

He also went on to say at one point in his argu- 



19 

ment that this corrosion could only have occurred over a 

# 

0 

20 

period of time and that a hole of this dimension, it 



21 

wasn't the largest of holes, obviously it was measured in 



22 

fractions of an inch, that a hole of this dimension could 



23 

only have corroded through a piece of metal over a period 



24 

of tine. 



25 

I am asked by the plaintiff to draw certain 
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inference^ from the ultimate physical appearance of the 


s 

valve. I will try to think this thing through along the 


4 

lines which Mr. Maloof has argued this afternoon, and I 


6 

will be mindful of what you have said just now, what you sa 

.d 

8 

earlier and what Mr. Warnex; said relative to the inspection 


7 

at Portland relative to the condition of the ship as it pro 

■ 

8 

gressed around from Portland to the East Coast and then 


• 

made its final —final for all purposes—but for our purpose 


10 

its. final voyage. I think I have the picture. All of you 


11 

presented it very well. Is there anything else any of 


12 

you would like to add before we conclude? 


18 

MR. MALOOF: Your Honor, I think you mentioned 

% 

M 

the hole was fractions of an inch. 


15 

THE COURT: Three quarters of an inch, or some¬ 


18 

thing like that? 


n 

T 

MR. MALOOF: This hole was one and a quarter 


“ 

inch by four inches. That's the testimony in the record. 


“ 

Four inches long. We are lucky the pipe was still there. 


20 

THE COURT: .You made note of it now and we have 


21 

it before us. All parties having presented their final 


22 

arguments, the Court reserves decision. I will await 


2S 

from Mr. Maloof and Mr. DeOrchis within the next 14 days. 


M 

the next two weeks, either a stipulation or proof from 


25 

each of you regarding this very minor matter of shortage, 
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and following my receipt of either a stipulation or proof 
from you, I will try within a very short time thereafter 
to file my opinion in this case. 

Thank you very much, gentlemen. 

MR. MALOOF: Just one point, your Honor. I 
have not briefed too carefully the point about the implied 
warranty that I made today, because I got the lead from 
that particular law from Carvers, which was referred to 
by Mr. DeOrchis, but it is good law and it affects this 
case. 

I hate to burden you with more brief. Can I 
just write a letter on that point? 

THE COURT: When could you do that? Obviously 
I'd want a copy sent to the other side, I'd like to give 
them an opportunity to respond within an equal period of 
time. 

Tell us when you could get such a letter to 

the Court? 

MR. MALOOF: I will be away until the 18th, 
Perhaps I could ask someone else to handle that point so 
it doesn't hold your Honor up and get it to you within ten 
days. 

THE COURT: I will permit counsel, if they wish, 
to make any response to Mr. Maloof's letter on this subject 
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to respond five days thereafter. Is that satisfactory, 
gentlemen? 

MR. WARNER: Yes. 

THE COURT: On this one point. So that we bring 
everything into context, I will expect to hear from you in 
14 days on the shortage matter and the final day for hear¬ 
ing from you, that is from the defendants on this legal 
point, to the extent you wish to respond will be one day 
thereafter, or 15 days from today. 

Is that satisfactory? 

MR. MALOOF: Thank you, sir. 

MR. WARNER: Yes. 

THE COURT: That would put it on a Friday, and 
I should then have everything from you that you are going t 
present to me by Friday, the 22nd of February at 5 p.m. 

Court reserves decision, and I thank you very 


much. 
















